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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), the undersigned counsel of record certifies
as follows:

A. Parties

Petitioners

The following parties appear in these cases as petitioners:

Petitioners in Case No. 20-1317, filed August 18, 2020, are the Sierra Club,
Center for Biological Diversity, Clean Air Council, Delaware Riverkeeper Network,
Environmental Confederation of Southwest Florida, and Mountain Watershed
Association. Petitioners in case number 20-1317 have no parent companies and have
never issued stock.

Petitioners in Case No. 20-1318, filed August 18, 2020, are the State of
Maryland, State of New York, State of California, State of Delaware, District of
Columbia, State of Illinois, Commonwealth of Massachusetts, People of the State of
Michigan, State of Minnesota, State of New Jersey, State of Oregon, Commonwealth
of Pennsylvania, State of Rhode Island, State of Vermont, and State of Washington.

Petitioner in Case Nos. 20-1431 and 21-1009 is the Puyallup Tribe of Indians,

a sovereign Indian tribe whose government is recognized by the United States.
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Respondents

Respondents are the Pipeline and Hazardous Materials Safety Administration;
Tristan Brown, in his official capacity as Administrator of the Pipeline and
Hazardous Safety Administration; the United States Department of Transportation;
Pete Buttigieg, in his official capacity as Secretary of Transportation; and the United
States of America.

B. Ruling Under Review

Petitioners seek review of a final rule issued by the Pipeline and Hazardous
Materials Safety Administration entitled “Hazardous Materials: Liquefied Natural
Gas by Rail,” published at 85 Fed. Reg. 44,994 (July 24, 2020).

a. Related Cases

The rule at issue has not been previously reviewed in this or any other court.
Petitioners are aware of three additional petitions challenging the same final rule
(noted above). See Sierra Club v. U.S. Department of Transportation, D.C. Cir. No.
20-1317; Puyallup Tribe of Indians v. U.S. Department of Transportation, D.C. Cir.
Nos. 20-1431 and 21-1009; and Damascus v. U.S. Department of Transportation,
D.C. Cir. No. 20-1387. All of the above cases were consolidated with this one. Case

No. 20-1387 has been dismissed.

/s/ Joshua M. Segal
Joshua M. Segal

1
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PRELIMINARY STATEMENT

In 2020, the U.S. Pipeline and Hazardous Materials Safety Administration
(“PHMSA”) issued a final rule that authorized the shipment of refrigerated methane,
also known as liquefied natural gas (LNG), a hazardous cargo, in untested rail tank
cars across our nation’s extensive railroad network. See Hazardous Materials:
Liquefied Natural Gas by Rail, 85 Fed. Reg. 44,994 (July 24, 2020) (the “LNG
Rule”). This was a transformative change from previous regulations, which
generally prohibited the shipment of LNG in rail tank cars. A coalition of 14 states
and the District of Columbia (“the States) sought review of the LNG Rule in this
Court.

Under the National Environmental Policy Act (NEPA), PHMSA was required
to assess the environmental impacts of the LNG Rule before finalizing it. But rather
than prepare an environmental impact statement, which NEPA requires for any
federal action with the potential to cause significant environmental impacts, PHMSA
prepared an environmental assessment and finding of no significant impact. That
decision contravened NEPA and its implementing regulations. Moreover, the
environmental assessment that PHMSA did complete was both procedurally and

substantively flawed. This court should vacate the LNG Rule as unlawful.



USCA Case #20-1318  Document #2049253 Filed: 04/11/2024  Page 12 of 46

JURISDICTIONAL STATEMENT
The LNG Rule was signed on June 19, 2020 and published on July 24, 2020.
State Petitioners filed their petition for review in this Court on August 18, 2020.
This Court has jurisdiction to review the LNG Rule pursuant to 49 U.S.C. §§ 5127(a)
and 20114(c) and the Administrative Orders Review Act, 28 U.S.C. §§ 2341-2351,
because the petition for review was filed within sixty days after the LNG Rule

became final.

STATUTES AND REGULATIONS
Pertinent statutes and regulations are contained in the addendum at the end of

this brief.

ISSUES PRESENTED FOR REVIEW

1. Did PHMSA violate NEPA’s public participation requirements by
introducing an unforeseeable selected alternative in its final environmental
assessment without providing opportunity for public comment on that alternative?

2. Was PHMSA'’s failure to prepare an environmental impact statement
arbitrary, capricious, and contrary to law, where the LNG Rule presented acute risks
to public safety, involved unique unknown hazards, and generated substantial
controversy?

3. Did PHMSA fail to take a hard look at the environmental impacts of

allowing LNG to be shipped in rail tank cars, where its final environment assessment
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ignored important safety aspects of the LNG Rule, did not consider the Rule’s impact
on greenhouse gas emissions, and failed to assess the Rule’s impact on

environmental justice communities?

STATEMENT OF THE CASE

The States adopt the Statement of the Case set forth in Environmental
Petitioners’ brief but add the following to emphasize several areas relevant to our
argument.

A.  Statutory Background

Under NEPA, a federal agency must prepare an environmental impact
statement (“EIS”)—i.e., a “detailed statement” of the action’s reasonably
foreseeable environmental effects—before undertaking any “major Federal action[]
significantly affecting the quality of the human environment.” 42 U.S.C. § 4332(C).
Before preparing an EIS, an agency may first prepare an environmental assessment,
“a concise public document” that provides the agency’s “analysis for determining
whether to prepare an [EIS] or a finding of no significant impact” and that should
“facilitate preparation of an [EIS] when one is necessary.” 40 C.F.R. § 1508.9

(2019).!

I'NEPA’s implementing regulations have since been amended. See Update to
the Regulations Implementing the Procedural Provisions of the National
Environmental Policy Act, 85 Fed. Reg. 43,304 (Jul. 16, 2020) (final rule effective
Sept. 14, 2020).
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However, “if any significant environmental impacts might result from the
proposed agency action,” then the agency must prepare an EIS “before agency action
is taken.” Standing Rock Sioux Tribe v. United States Army Corps of Eng’rs, 985
F.3d 1032, 1039 (D.C. Cir. 2021) (quoting Grand Canyon Trust v. FAA, 290 F.3d
339, 340 (D.C. Cir. 2002)) (emphasis in original). An environmental assessment “is
intended to help an agency decide if an EIS is warranted” in the first place; it “is not
meant to replace or substitute for an EIS.” Environmental Defense Ctr. v. Bureau of
Ocean Energy Mgmt., 36 F.4th 850, 872 (9th Cir. 2022) (citation omitted).

The NEPA implementing regulations that were in effect when PHMSA
developed the LNG Rule provide that an agency must consider the “context” and
“intensity” of the impacts in determining their significance. 40 C.F.R. § 1508.27
(2019). The regulations specify ten factors that “should be considered” in assessing
the “intensity” of an environmental impact; implicating any of the factors may be
enough to require an EIS. 1d.; see also National Parks Conservation Ass’n v.
Semonite, 916 F.3d 1075, 1082 (D.C. Cir. 2019). Among these are “[t]he degree to
which the proposed action affects public health or safety”; “[t]he degree to which
the effects on the quality of the human environment are likely to be highly
controversial”; and “[t]he degree to which the possible effects on the human

environment are highly uncertain or involve unique or unknown risks.” 40 C.F.R.

§ 1508.27(2), (4), (5) (2019).
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B. Factual Background

PHMSA is the entity within the Department of Transportation tasked with
issuing regulations for the safe transportation of hazardous materials in interstate
commerce. 49 U.S.C. § 108; 49 C.F.R. § 1.97(b)(3).

In October 2019, PHMSA published a notice of proposed rulemaking to
authorize the shipment of LNG in rail tank cars. Hazardous Materials: Liquefied
Natural Gas by Rail, 84 Fed. Reg. 56,964 (proposed Oct. 24, 2019) (“the Proposal”).
The Proposal responded to a 2017 petition from the American Association of
Railroads (“the Association”), as well as Executive Order 13868: Promoting Energy
Infrastructure and Economic Growth (issued by then-President Trump in April
2019), which directed the Department of Transportation to undertake such a
rulemaking within 100 days and to finalize the resulting regulations within thirteen
months. Id. at 56,965 & n.1.

PHMSA proposed authorizing the shipment of LNG in 120W tank cars,
which are double-walled tank cars with a 30,000-gallon capacity, designed to
transport other refrigerated gases. Id. at 56,966-67 & n.8. PHMSA claimed that
120W tank cars had a history of safely transporting a different hazardous cargo,
cryogenic ethylene, even though only a limited number of such cars had been built
or used. Id. at 56,967. PHMSA did not propose to require any operational

controls—i.e., regulatory limits on train operations that are intended to improve
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safety—relying instead on voluntary compliance with non-binding industry
standards. /Id. at 56,968-69.

The Proposal included a draft environmental assessment and proposed finding
of no significant impact. Id. at 56,970-75. The draft assessment considered three
alternatives. It determined that the first, a “no action” alternative that would have
continued to bar LNG from shipment in tank cars, “fail[ed] to comply with”
Executive Order 13868 and “would not address” the Association’s petition or other
stakeholder comments.? Id. at 56,971. The second alternative would have granted
the Association’s petition in full by allowing LNG shipments in both 120W and
140W tank cars. Id. The draft assessment found that “a complete engineering
review” and “more research and supporting data [were] needed” to support using
140W tank cars to transport LNG, and therefore did not further examine that
alternative’s impacts. Id. Third, PHMSA’s “proposed action” alternative would
have authorized transporting LNG in only 120W tank cars without any further
operational controls. Id. The Proposal drew significant public concern, including
from the State, Environmental, and Tribal Petitioners, the National Transportation

Safety Board, and various groups of emergency responders.

2 The referenced stakeholder comments comprised a single comment letter
supporting the transport of LNG by rail in response to a general notification of
regulatory review of PHMSA’s programs. See 84 Fed. Reg. at 56,965 n.8.
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The final LNG Rule sharply departed from the Proposal. Rather than
authorize the shipment of LNG in the existing fleet of 120W tank cars, the Rule
created an entirely new tank car specification—the W9 tank car—with an increased
maximum filling density. 85 Fed. Reg. at 44,994, 44,996. PHMSA specified that
the outer shell of the W9 tank car would be one-eighth of an inch thicker than the
120W tank car and made of higher-grade steel. /d. at 45,004-05. Importantly, 120W
tank cars cannot be retrofitted to meet these requirements, so tank cars will have to
be built from scratch to comply with the LNG Rule. /d. at 44,996, 45,003. The LNG
Rule also prescribed certain operational controls for braking, monitoring, and route
analysis based on the number of LNG cars in a train. See id. at 44,995.

PHMSA prepared a final environmental assessment to accompany the LNG
Rule. That assessment again ruled out the 140W alternative without further analysis.
(Final Environmental Assessment 4-6, J.A. 439-41.) PHMSA’s preferred alternative
now included the changes to tank car design and operational controls that would be
codified through the LNG Rule. (Final Environmental Assessment 6-9, J.A. 441-
44.) The final assessment acknowledged the dangers of an LNG derailment but
dismissed them as “low probability,” given the additional features required by the
LNG Rule. (Final Environmental Assessment 22, J.A. 457.) It also acknowledged
that the LNG Rule would influence the upstream production and downstream use of

natural gas but declined to assess those impacts due to “multiple economic and
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practical unknowns,” focusing instead on a comparison of the emission profiles of
truck and rail transportation of LNG. (Final Environmental Assessment 35, J.A.
470.) PHMSA concluded that the LNG Rule would not have significant
environmental impacts and that a full environmental impact statement was therefore
unnecessary. (Final Environmental Assessment 62, J.A. 497.)

C.  This Proceeding

The States petitioned for review of the LNG Rule in this Court on August 18,
2020. At PHMSA'’s request, this Court placed the case in abeyance on March 16,
2021. (Doc. # 1890143.) In November 2021, PHMSA issued a notice of proposed
rulemaking to temporarily suspend the LNG Rule. Hazardous Materials: Suspension
of HMR Amendments Authorizing Transportation of Liquefied Natural Gas by Rail,
86 Fed. Reg. 61,731 (proposed Nov. 8, 2021).

In May 2023, with PHMSA having yet to finalize the proposed temporary
suspension of the LNG Rule, petitioners moved to lift the abeyance. (Doc. #
1999694.) Over PHMSA’s objection, this Court lifted the abeyance in July 2023.
(Doc. #2008381.)

In September 2023, PHMSA published a final rule temporarily suspending
the LNG Rule until the earlier of June 30, 2025 or the completion of a “rulemaking
evaluating potential modifications to requirements governing rail tank car

transportation of LNG.” Hazardous Materials: Suspension of HMR Amendments
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Authorizing Transportation of Liquefied Natural Gas by Rail, 88 Fed. Reg. 60,356
(Sept. 1, 2023). The suspension rule recognized that the LNG Rule “could lead to
indirect environmental impacts of increased methane emissions released during
production, loading and unloading, or at other times during its life cycle.” Id. at
60,372. It also observed that, due to subsequently completed studies, “[u]ncertainty
regarding whether the [LNG Rule] ensures adequate protection of public safety has
only increased” id. at 60,363, and that suspending the LNG Rule would allow
PHMSA to “further consider whether the transportation of LNG could pose
disproportionately high or adverse effects on minority and low income
communities,” id. at 60,371.

To date, PHMSA has not proposed any modifications to the LNG Rule itself,
much less provided any assurance that such modifications will address the LNG
Rule’s serious deficiencies. Therefore, as this Court implicitly recognized when it

lifted the abeyance, this case is ripe for judicial review.

SUMMARY OF ARGUMENT
PHMSA violated NEPA’s public participation requirements when it modified
the proposed LNG Rule to require a novel and untested tank car design whose details
were previously unknown to the public. Had the States been able to comment on the
use of the new W9 design, they would have raised concerns about whether it carried

additional risks, different from the 120W tank cars specified in the Proposal, and the
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potential to include additional safety features given that all W9 tank cars would have
to be built from scratch.

Additionally, PHMSA’s decision to prepare an environmental assessment
rather than an EIS for the LNG Rule rested on an arbitrary conclusion that the rule
did not implicate any of the ten “intensity” factors specified by NEPA’s
implementing regulations. 40 C.F.R. § 1508.27(b) (2019). But the LNG Rule
clearly “affects public health or safety,” id. § 1508.27(b)(2) (2019), it “involves
unique or unknown risks,” id. § 1508.27(b)(5) (2019), and its effects were “likely to
be highly controversial,” id. § 1508.27(b)(4) (2019). As this Court has noted,
“implicating any one of the factors may be sufficient to require development of an
EIS.” National Parks Conservation Ass’'n, 916 F.3d at 1082 (citation omitted).

Even if an environmental assessment was appropriate under these
circumstances, PHMSA’s analysis was arbitrary and capricious, as it failed to take a
“hard look” at the LNG Rule’s effects on public safety, indirect greenhouse gas
emissions, and environmental justice communities. Indeed, PHMSA rushed to
finalize the rule on a record lacking safety studies regarding how either LNG or the
W9 tank car would act during derailment; arbitrarily dismissed the rule’s indirect
impacts on greenhouse gas emissions as too complicated; and offered no attempt to
assess the composition of the communities along the routes that will carry LNG

trains.

10
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STANDING
State Petitioners have standing to bring this challenge, as the LNG Rule
directly threatens their communities and the environment.

A. Proprietary Injury

The threat of LNG being shipped by rail in unproven and untested tank cars
constitutes an injury-in-fact sufficient to establish standing. State Petitioners are
financially injured by the LNG Rule because they must train personnel to respond
to the potentially catastrophic consequences should an LNG train derail in one of
our jurisdictions, and to assemble plans and equipment necessary to respond to such
incidents. (Declaration of New York State Fire Administrator James B. Cable dated
October 12, 2023 (“Cable Declaration”), 99 22-32; State Comments 14-15, J.A. 175-
76.) Those injuries are directly traceable to the LNG Rule, and a favorable court
decision vacating or remanding the Rule will redress those injuries. See Air Alliance
Houston v. EPA, 906 F.3d 1049, 1059-1060 (D.C. Cir. 2018).

B. Injury to Quasi-Sovereign Interests

In addition, State Petitioners face injuries to their quasi-sovereign interests in
protecting their natural resources and the health and safety of their residents. By
authorizing the transportation of LNG through the States, without any further review
or approval by PHMSA, the LNG Rule removed a regulatory safeguard essential to

protecting our residents, resources, and property from this dangerous activity. (See
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Cable Declaration 9 20-21; State Comments 1, J.A. 162.) The LNG Rule increases
the risk of a catastrophic accident that could harm public health and the environment.
(See Cable Declaration 99 9-15; State Comments at 6-15, J.A. 167-76.) In addition,
the Rule is likely to result in a substantial increase in greenhouse gas emissions from
the combustion of LNG, further exacerbating climate change harms that our States
are experiencing. (See State Comments 16-17, J.A. 177-78.) Vacating the LNG
Rule, or remanding the Rule for the agency to prepare an EIS, would redress those
harms. See Massachusetts v. EPA, 549 U.S. 497, 519-20 (2007).

C. Procedural Injury

Finally, by failing to provide an opportunity to comment on the significant
changes to the LNG Rule, PHMSA deprived State Petitioners of their procedural
rights under NEPA. “When a litigant is vested with a procedural right, that litigant
has standing if there is some possibility that the requested relief will prompt the
injury-causing party to reconsider the decision that allegedly harmed the litigant.”
Massachusetts, 549 U.S. at 518. Thus, State Petitioners have established Article III

standing.
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ARGUMENT?

| THIS COURT REVIEWS PHMSA’S ACTION FOR WHETHER IT IS
ARBITRARY AND CAPRICIOUS OR CONTRARY TO LAW.

Challenges to an agency’s compliance with NEPA are subject to the standard
of review provided by the Administrative Procedure Act (APA). Sierra Club v.
Federal Energy Regulatory Comm’n, 867 F.3d 1357, 1367 (D.C. Cir. 2017). Under
the APA, a “reviewing court shall . . . hold unlawful and set aside” an agency action
found contrary to law or arbitrary and capricious. 5 U.S.C. § 706(2)(A). A rule is
arbitrary and capricious if the agency fails to “examine the relevant data and
articulate a satisfactory explanation for its action including a rational connection
between the facts found and the choice made.” Motor Vehicle Mfrs. Ass’n of U.S.,
Inc. v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983) (quotations
and citation omitted).

In the NEPA context, this standard means that an agency must take a “hard
look” at the environmental consequences of its actions. Sierra Club, 867 F.3d at
1367. Thus, a court should hold an agency’s NEPA analysis “deficient, and the
agency action it undergirds [] arbitrary and capricious, if the [analysis] does not

contain sufficient discussion of the relevant issues and opposing viewpoints or if it

3 In addition to the arguments below, State Petitioners incorporate by
reference Environmental Petitioners’ arguments that the LNG Rule was promulgated
in violation of the Hazardous Materials Transportation Act’s safety requirements
and the Administrative Procedure Act’s procedural requirements.

13



USCA Case #20-1318  Document #2049253 Filed: 04/11/2024  Page 24 of 46

does not demonstrate reasoned decisionmaking.” Id. (quotation marks and citation
omitted).
II. PHMSA  VIOLATED NEPA'’S PuBLIC PARTICIPATION

REQUIREMENTS BY ADOPTING A FINAL RULE THAT SIGNIFICANTLY
DEPARTED FROM ITS PROPOSAL.

Public participation is critical to NEPA’s proper operation. Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349 (1989); see also Baltimore Gas
& Electric v. NRDC, 462 U.S. 87, 97 (1983) (explaining that NEPA “ensures that
the agency will inform the public that it has indeed considered environmental
concerns in its decisionmaking process”). Because “public scrutiny [is] essential to
implementing NEPA,” the statute’s implementing regulations instruct that “high
quality” environmental information must be made available to the
public before decisions are made. 40 C.F.R. § 1500.1(b) (2019). An agency
conducting an environmental assessment also “shall involve . .. the public, to the
extent practicable,” id. § 1501.4(b) (2019), a duty that includes “[m]ak[ing] diligent
efforts to involve the public,” id. § 1506.6(a) (2019), and “[s]olicit[ing] appropriate
information from the public,” id. § 1506.6(d) (2019). See also Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 371 (1989) (“NEPA ensures that [an] agency
will not act on incomplete information.”).

Where a final rule takes an unforeseeable turn from the proposal, NEPA

requires an agency to provide additional opportunities for public participation. Cf.
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40 C.F.R. § 1502.9(c)(1)(1) (2019) (providing that an agency “shall” supplement a
draft or final EIS if it “makes substantial changes in the proposed action that are
relevant to environmental concerns”). Failure to do so violates NEPA. See Oregon
Natural Desert Ass’n. v. Rose, 921 F.3d 1185, 1192 (9th Cir. 2019); Citizens for
Better Forestry v. U.S. Dep’t of Agriculture, 341 F.3d 961, 970 (9th Cir. 2003).
PHMSA’s selection of an entirely new tank car design in the LNG Rule
presented just such a substantial change. The Proposal never mentioned the W9 tank
car. Indeed, PHMSA provided no notice that it would consider requiring an entirely
new tank car that would have to be built from scratch, rather than the existing models
discussed in the Proposal. Thus, this is not a case where the ultimately selected
alternative was an option of which the public should have been aware. Cf. Stand Up
for California! v. U.S. Dep’t of the Interior, 994 F.3d 616, 629-30 (D.C. Cir. 2021)
(holding supplemental EIS was not required where the selected alternative was a
proposed alternative in the draft EIS). Indeed, PHMSA “eliminated from full
consideration” an alternative allowing LNG shipments in 140W tank cars precisely
because it lacked sufficient information about those tank cars—reasoning that would
apply with even more force to an entirely new design. (Final Environmental
Assessment 6, J.A. 441.) Consequently, it was impossible to predict that PHMSA
would choose a final tank car design that had never been tested or fabricated, and

that lacked any safety history.
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PHMSA was therefore obligated to provide additional opportunities for public
comment on the environmental assessment. Had it done so, State Petitioners would
have raised additional concerns about the W9 tank car’s increased weight and
advocated for a bottom-up review of the car’s safety features.

III. AN EIS WAS REQUIRED TO FULLY ASSESS THE LNG RULE’S
ENVIRONMENTAL IMPACTS.

Whether the effects of an agency action are “significant” and therefore trigger
the requirement to prepare an EIS turns on the “intensity” of a project’s impacts
within the appropriate “context.” 40 C.F.R. § 1508.27 (2019). Here, PHMSA
concluded that the LNG Rule triggered none of the intensity factors specified by
NEPA’s implementing regulations. (Final Environmental Assessment 57-60, J.A.
492-95.) That conclusion was arbitrary because the LNG Rule squarely implicated
three of the factors.

First, the extreme danger inherent in transporting LNG by rail warranted an
EIS. NEPA’s regulations instruct that “the degree to which the proposed action
affects public health or safety” can indicate that an EIS is necessary. 40 C.F.R.
§ 1508.27(b)(2) (2019). In the final environmental assessment, PHMSA admitted
that “derailment followed by [tank] failure poses a risk to public safety,” but largely
dismissed those risks based on “the existing safety history of the DOT-113 tank car.”
(Final Environmental Assessment 58, J.A. 493.) But the relative infrequency of past

derailments does not absolve PHMSA’s obligation to prepare an EIS. Standing Rock
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Sioux Tribe, 985 F.3d at 1049-50 (“Under NEPA, an agency must look at both the
probabilities of potentially harmful events and the consequences if those events
come to pass.” (citation omitted)). The extreme danger posed by the release of even
a single carload of LNG is too great to dismiss.* See id. (“[T]he government is not
in the business of approving ... facilities that have any material prospect of
catastrophic failure.”).

Second, the unique and unknown nature of the hazards presented by the LNG
Rule independently warranted an EIS. An EIS is required if the effects of an action
are ‘“highly uncertain or involve unique or unknown risks.” 40 C.F.R.
§ 1508.27(b)(5) (2019); see Environmental Defense Ctr., 36 F.4th at 880-82 (noting
need for EIS when proposed action contains “significant data gaps”); see also
WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41, 83-84 (D.D.C. 2019) (collecting
cases). That was true here. The LNG Rule approved the shipment of unprecedented
quantities of LNG, in untested railcars, with significant uncertainties about how
LNG would behave during derailment. (See State Comments 12, J.A. 173
(describing missing safety studies).) In the face of such uncertainty, an EIS was

required. See Environmental Defense Ctr., 36 F.4th at 882.

4 (See State Comments 15, J.A. 176 (release of single car of LNG would create
vapor cloud capable of covering 2.5 million cubic feet); Earthjustice Comments 14,
J.A. 220 (discussing the risk of LNG vapor cloud entering confined space such as
sewer or subway tunnel); Tribe Comments 11, J.A. 138 (same).)
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Third, the substantial controversy generated by the Proposal indicated that an
EIS was necessary. NEPA’s implementing regulations instruct that “the degree to
which the effects . . . are likely to be highly controversial” indicates whether an EIS
must be prepared. 40 C.F.R. § 1508.27(b)(4) (2019). This Court has clarified that
“highly controversial” turns on whether a “substantial dispute exists as to the size,
nature, or effect of the major federal action.” Standing Rock Sioux Tribe, 985 F.3d
at 1042 (internal quotation marks and citation omitted).

In deciding whether an agency action is highly controversial, courts have
looked to whether commenters articulated “flaws in the methods or data relied upon
by the agency in reaching its conclusions,” particularly when those commenters are
government entities. National Parks Conservation Ass’n, 916 F.3d at 1083. Thus,
in National Parks Conservation Association, this Court found it relevant that the
Advisory Council on Historic Preservation, the National Park Service, and the
Virginia Department of Historic Resources objected to the methods used for
evaluating the impacts of a proposed power line. See 916 F.3d at 1084-85. And in
Standing Rock Sioux Tribe, this Court found the construction of a pipeline under a
culturally significant waterbody highly controversial based on objections raised by
Tribal agencies. See 985 F.3d at 1044.

The comments here fit that pattern. Comments from state governments,

emergency responders (International Association of Fire Fighters Comments 4, J.A.
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127; National Association of State Fire Marshals Comments 1, J.A. 122), the
Puyallup Tribe (Tribe Comments 9-11, J.A. 136-38), and the National
Transportation Safety Board (Safety Board Comments 3, J.A. 118) all stressed the
absence of any studies showing that LNG can be safely moved in rail cars. The
States, for example, expressed concern that the Proposal’s safety assessment was
“based on untested assumptions” and that it “downplay[ed] or overlook[ed] major
risks.” (State Comments 7-8, J.A. 168-69.)

The National Transportation Safety Board, the independent federal authority
that investigates transportation accidents and issues safety recommendations, voiced
similar concerns. The Board stressed that the docket lacked “any data ... that
provide a crashworthiness assessment for the [120W] tank car design.” (Safety
Board Comments 3, J.A. 118.) The Board also rejected PHMSA’s approach of
“relying on data for the accident history of similar hazardous materials transported
in the small fleet of [120W] tank cars (as stated in the [Proposal]) or making
engineering assumptions based on the performance of pressure tank cars with
completely different features and operating parameters.” (Safety Board Comments
3,J.A. 118.) That information, the Board continued, “does not provide a statistically
significant or valid safety assessment and calls into question how [PHMSA]
determined the [120W] tank car is an acceptable package to transport LNG.” (Safety

Board Comments 3, J.A. 118.)
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The final environmental assessment failed to resolve these controversies.
Rather than grapple with commenters’ concerns, PHMSA made a series of
modifications to the Proposal and claimed that those changes, along with historical
derailment data and a comparison of rail and truck safety, adequately addressed
them. (Final Environmental Assessment 39, J.A. 474.) But repeating the same
assertions to which commenters objected did not resolve the conflict. See National
Parks Conservation Ass’n, 916 F.3d at 1085-86. Rather, PHMSA should have
acknowledged the criticisms around its analysis and proceeded to develop an EIS
that resolved these controversies. See Standing Rock Sioux Tribe, 985 F.3d at 1043
(“Indeed, an EIS is perhaps especially warranted where an agency explanation
confronts but fails to resolve serious outside criticism, leaving a project’s effects
uncertain.”).

IV. PHMSA FAILED TO TAKE A “HARD LOOK” AT THE LNG RULE’S

IMPACTS ON PUBLIC SAFETY, THE ENVIRONMENT, AND

ENVIRONMENTAL JUSTICE COMMUNITIES, RENDERING ITS FINDING
OF NO SIGNIFICANT IMPACT ARBITRARY AND CAPRICIOUS.

Even if an environmental assessment was appropriate under these
circumstances, PHMSA’s analysis failed to take a “hard look™ at the LNG Rule’s
effects on public safety, indirect greenhouse-gas emissions, and overburdened
communities. See Grand Canyon Trust, 290 F.3d at 340-341 (stating that finding of
no significant impact can be upheld only if an agency has, among other things,

“taken a hard look at the problem in preparing the [environmental assessment]”).
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PHMSA’s finding of no significant impact was therefore arbitrary and capricious
and should be vacated.

A. PHMSA’s Analysis of the LNG Rule’s Impacts on Public
Safety Was Arbitrary and Capricious.

PHMSA'’s analysis of the LNG Rule’s public safety impacts was flawed in
multiple ways. Most fundamentally, PHMSA concluded that the W9 tank car
sufficiently reduced the risk of catastrophic accidents without any safety studies to
support such claims. Commenters articulated the need for such testing before
PHMSA authorized the shipment of LNG in rail tank cars. (See, e.g., State
Comments 12, J.A. 173; Safety Board Comments 3, J.A. 118; Earthjustice
Comments 19, J.A. 225; Tribe Comments 2, J.A. 129.) PHMSA disagreed, relying
instead on historical data concerning the performance of 120W tank -cars
transporting a different substance (ethylene) in manifest trains,’ and the performance
of an altogether different type of tank car used to transport ethanol and crude oil.
(Final Environmental Assessment 42-45, J.A. 477-80.) As explained below,
however, the use of historical derailment data in place of actual testing of the W9
tank car did not constitute the “hard look™ required by NEPA.

1. There is no “established track record of safety” for
shipping large quantities of LNG in 120W tank cars.

> “A manifest train is made up of mixed rail cars. A unit train is a train in
which all cars carry the same commodity and are shipped from the same origin to
the same destination.” (Final Environmental Assessment 24 n.10, J.A. 459.)
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The regulatory docket brims with PHMSA'’s statements to the effect that the
120W tank car has “an established track record of safety.” 85 Fed. Reg. at 44,994;
see, e.g., id. at 45,012 (“The safety history of [120W] tank cars is sufficient to draw
a conclusion that these tank cars are appropriate for the bulk transportation of
LNG.”). Indeed, the final environmental assessment asserted that “the safety history
of the [120W] tank car” meant that “the risk of a tank car failure and ignition is low.”
(Final Environmental Assessment 25, J.A. 460.) In fact, not only is derailment data
on 120W tank cars scarce—likely because that model has only seen limited
commercial use—but the information that PHMSA did provide does not support its
conclusion.

PHMSA highlighted two sets of non-W9 derailments in support of the safety
of the WO tank car. The first included derailments in Kansas and Louisiana. 85 Fed.
Reg. at 45,005. The Kansas derailment involved three cars filled with liquid
ethylene. (Final Environmental Assessment 14-15, J.A. 449-50.) Upon derailing,
two of the three cars breached (i.e., spilled their contents) and caught fire. (Final
Environmental Assessment 14-15, J.A. 449-50.) The third vented gaseous ethylene,
which also caught fire. (Final Environmental Assessment 14-15, J.A. 449-50.) All
three cars’ contents were lost, and authorities ordered a one-mile evacuation. (Final
Environmental Assessment 14-15, J.A. 449-50.) The Louisiana incident involved

the derailment of two cars carrying non-flammable liquid argon; both cars breached.
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(Final Environmental Assessment 15, J.A. 450.) Thus, in this first set of derailments
on which PHMSA relied, four out of five tank cars (i.e., 80%) breached and lost their
cargo.

The second set of derailments involved trains carrying ethanol or crude oil in
DOTI111 and DOT117 tank cars.® PHMSA introduced these examples to show that
the W9 car’s thicker outer shell would minimize the risk of tank puncture, but the
data again does not support that conclusion. 85 Fed. Reg. at 45,006. In the two
accidents involving DOT111 cars, a total of 49 of 52 derailed cars breached. Id. In
the accident involving the thicker-shelled DOT117 cars, 8 of 32 cars breached. /d.
While the DOT117 thus fared better by comparison, a significant number of those
cars still breached. PHMSA’s experience with thicker-shelled tank cars therefore
does not support the conclusion that the W9 car’s thicker outer shell will eliminate
the risk of derailment-induced punctures. Moreover, breaching even a smaller
proportion of LNG cars would significantly threaten public safety due to the unique
hazards of an LNG release, as discussed below. (See, e.g., State Comments 15, J.A.
176.)

2. PHMSA ignored the unique hazards of shipping bulk

quantities of LNG in dozens of rail cars within a single
train.

6 The DOT111 has a single 7/16-inch-thick shell, while the DOT117 has a
single 9/16-inch-thick shell.
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The final environmental assessment repeatedly ignored the unique risks of
transporting LNG in blocks of tank cars within a single train. First, it arbitrarily
dismissed the possibility that the extremely low temperatures of escaped LNG could
cause neighboring tank cars to fail. (Final Environmental Assessment 7-8, J.A. 442-
43.) The final assessment acknowledged that the stronger steel specified for the
outer tank of a W9 tank car “does not maintain the same strength and ductility” when
exposed to extremely low temperatures. (Final Environmental Assessment 7-8, J.A.
442-43.) Still, it concluded that this was not a safety concern because non-cold-
resistant steel has been used in existing tank cars to transport ethylene without
incident. (Final Environmental Assessment 7-8, J.A. 442-43.) That conclusion,
however, inexplicably focused on the threat of failure from the intrusion of LNG
into “the void space between the inner and outer tanks” of a single car and ignored
the risk that escaped LNG could compromise neighboring cars. (Final
Environmental Assessment 7-8, J.A. 442-43.)

That conclusion was even more confounding given PHMSA’s
acknowledgement that “large spills of the liquid onto metal structures that are not
designed to withstand cryogenic [i.e., extremely low] temperatures can cause
embrittlement and fracturing.” (Final Environmental Assessment 13, J.A. 448.)
PHMSA did not explain why the outer shell of an adjacent tank car—which is also

made of metal not designed to withstand extremely low temperatures—would not
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be at risk of embrittlement and fracturing from escaped LNG. (Final Environmental
Assessment 13, J.A. 448.)

Additionally, the risk is much greater under the LNG Rule than has
historically been the case for ethylene because of projected differences in how those
commodities are transported. While ethylene is shipped in one to three cars per
manifest train, PHMSA expects that dozens of rail cars of LNG will be shipped
together in either manifest or unit train configurations. (See State Comments 8, J.A.
169.)

Second, PHMSA’s reasoning for ignoring the risk of a vapor explosion, which
can result when a liquid held in a confined space expands into a gas, does not pass
muster. PHMSA considered the risk of a vapor explosion during derailment to be
highly unlikely under four scenarios involving varying levels of damage to the shells
of the tank car. (Final Environmental Assessment 21, J.A. 456.) But PHMSA failed
to assess how a tank car with intact shells, but damaged or malfunctioning pressure
relief valves, would fare during derailment. Those are the conditions where a vapor
explosion would be most likely, since the LNG cargo would rapidly expand without
any way of escaping the inner tank. (State Comments at 3, J.A. 164.)

B. PHMSA Failed to Assess the LNG Rule’s Impact on
Upstream and Downstream Greenhouse Gas Emissions.

A reviewing agency must assess both the direct and indirect effects of its

actions. 40 C.F.R. § 1502.16(b) (2019). Indirect effects are those that “are caused
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by the action and are later in time or farther removed in distance, but still reasonably
foreseeable results of the action.” Id. § 1508.8(b) (2019). In the NEPA context, a
matter is reasonably foreseeable if it is “sufficiently likely to occur that a person of
ordinary prudence would take it into account in reaching a decision.” EarthReports,
Inc. v. FERC, 828 F.3d 949, 955 (D.C. Cir. 2016) (citations omitted). Thus, this
Court has repeatedly held that the upstream development and downstream use of
natural gas can be indirect effects of agency action. See, e.g., Sierra Club, 867 F.3d
at 1374; Vecinos para el Beinestar de la Comunidad Costerav. FERC, 6 F.4th 1321,
1329 (D.C. Cir. 2021); Eagle County, Colo. v. Surface Transp. Bd., No. 22-1019,
2023 WL 5313815, *12-15 (D.C. Cir. Aug. 18, 2023).

Here, PHMSA issued the LNG Rule to spur “development of our Nation’s
vast energy resources.” 85 Fed. Reg. at 44,998. The final environmental assessment,
though, did not attempt to quantify the LNG Rule’s effects on upstream or
downstream emissions because, according to PHMSA, a series of “unknowns
frustrate meaningful predictions.” (Final Environmental Assessment 35, J.A. 470.)
That lack of analysis falls short of the required “hard look™ and is yet another reason
why the finding of no significant impact is arbitrary and capricious.

Indeed, in circumstances like these, where a nationally applicable rule could
have a transformative effect on an aspect of the human environment, it is particularly

important that the agency consider its actions’ indirect effects. See Foundation on
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Economic Trends v. Heckler, 756 F.2d 143 (D.C. Cir. 1985) (finding environmental
assessment insufficient where agency failed to consider risk of dispersion of
genetically modified organisms). Here, though, PHMSA ignored the LNG Rule’s
impact on upstream gas development and downstream fuel use because it found that
“multiple economic and practical unknowns frustrate meaningful predictions.”
(Final Environmental Assessment 35, J.A. 470.) Surely an agency cannot throw its
hands up and refuse to assess an important and foreseeable impact because it lacks
certainty, especially when those same impacts provide the justification for the action
in the first place.

It is particularly important that such effects are considered now, because
shipping LNG pursuant to the LNG Rule requires no further approval by PHMSA.
As the Ninth Circuit has stated, “the critical inquiry in considering the adequacy of
an EIS prepared for a large scale, multi-step project is not whether the project’s site-
specific impact should be evaluated in detail, but when such detailed evaluation
should occur.” State of California v. Block, 690 F.2d 753,761 (9th Cir. 1982). Here,
there is no later step at which PHMSA could assess the LNG Rule's foreseeable

impacts on greenhouse-gas emissions.’

" PHMSA subsequently acknowledged the LNG Rule’s potential impact on
upstream and downstream greenhouse gas emissions. See discussion above at page
9.

27



USCA Case #20-1318  Document #2049253 Filed: 04/11/2024  Page 38 of 46

C. PHMSA Failed to Assess the LNG Rule’s Impact on
Environmental Justice Communities.

Executive Order 12898 requires federal agencies to consider the effects of
their actions on environmental justice communities. Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Populations, 59
Fed. Reg. 7,629 (Feb. 16, 1994). To comply with this directive, agencies ‘“should
consider the composition of the affected area, to determine whether minority
populations, low-income populations, or Indian tribes are present in the area affected
by the proposed action, and if so whether there may be disproportionately high and
adverse human health or environmental effects on [those populations].” Standing
Rock Sioux Tribe v. U.S. Army Corps of Engineers, 255 F. Supp. 3d 101, 136 (D.D.C.
2017) (quoting Council on Environmental Quality, Environmental Justice Guidance
Under the National Environmental Policy Act (Dec. 10, 1997)). This Court reviews
an agency’s environmental justice analysis to determine whether the agency took a
“hard look™ at the appropriate issues. Sierra Club, 867 F.3d at 1368.

Sierra Club illustrates what constitutes a “hard look.” There, this Court found
an agency’s analysis of a pipeline’s impact on environmental justice communities
sufficient because the agency assessed the proposed pipeline’s proximity to
environmental justice communities and compared such impacts across alternatives.
Id. at 1369. At the same time, this Court acknowledged that “perhaps [petitioners]

would have a stronger claim if the agency had refused entirely to discuss the
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demographics of the populations that will feel the pipelines’ effects, and had justified
this refusal by pointing to the limited intensity, extent, and duration of those effects.”
ld.

PHMSA refused to engage in precisely that discussion here. The final
environmental assessment conceded that it is “possible” that the “rulemaking will
facilitate the transportation of LNG through environmental justice communities.”
(Final Environmental Assessment 42, J.A. 477.) Yet the assessment included no
analysis of the composition of communities along rail lines likely to support LNG
traffic. Instead, PHMSA opined that the rule may reduce LNG transportation by
highway and thereby decrease burdens on environmental justice communities
bordering highways. (Final Environmental Assessment 42, J.A. 477.) Such analysis
falls far short of the “hard look™ required and is yet another reason why the court
should vacate the LNG Rule. See Standing Rock Sioux Tribe, 255 F. Supp. 3d at
136 (holding Army Corps’ NEPA analysis arbitrary and capricious when it ignored

impacts on nearby tribe).?

8 PHMSA subsequently acknowledged the need to further evaluate the LNG

Rule’s impact on environmental justice communities. See discussion above at page
9.
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CONCLUSION

The petition for review should be granted and the Court should vacate the

LNG Rule.
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