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SUPREME COURT OF OGLALA SIOUX NATION 
 

OGLALA SIOUX TRIBE 
 

PINE RIDGE INDIAN RESERVATION 
 
 
MAZASCA OWECASO OTIPI   ) 
FINANCIAL, INC.    ) 
      ) 

Appellant,     )  Case No. CIV-2022-0388 
     ) 
vs.     ) 

      ) 
LILLIAN “TONI” MONTILEAUX,  ) 

     ) 
Appellee.    ) 
      

 
UNOPPOSED MOTION FOR LEAVE TO FILE AMICUS BRIEF 

BY OGLALA SIOUX TRIBE 
 

 
 COMES NOW the Oglala Sioux Tribe (“Tribe”), pursuant to Rule 29 of the Oglala Sioux 

Tribe Rules of Appellate Procedure, O.S.T. Ord. No. 17-04, and moves the Court for leave to file 

an Amicus Brief in this matter. In support of this motion, the Tribe states that, on April 17, 2024, 

the undersigned counsel for the Tribe conferred with counsel for Appellant and counsel for 

Appellee and they have no opposition to this motion provided Appellant is given a period of 30-

45 days to reply to the Amicus Brief of the Tribe.  

 WHEREFORE, the Tribe moves the Court for leave to file its Amicus Brief and to allow 

Appellant a period of 30-45 days to reply to the Amicus Brief of the Tribe. 

 Dated: April 19, 2024 
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 Dated: April 19, 2024 
 

Respectfully submitted,  

  
STEVEN J. GUNN     
1301 Hollins Street 
St. Louis, MO 63135 
Telephone: (314) 920-9129 
Facsimile: (800) 520-8341 
Email: sjgunn@wulaw.wustl.edu 

 
Attorney for Oglala Sioux Tribe 
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CERTIFICATE OF SERVICE 
 

 The undersigned certifies that, on April 19, 2024, a true and accurate copy of the foregoing 

was served on all counsel and parties of record by electronic mail.  

       
      STEVEN J. GUNN 
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SUPREME COURT OF OGLALA SIOUX NATION 
 

OGLALA SIOUX TRIBE 
 

PINE RIDGE INDIAN RESERVATION 
 
 
MAZASCA OWECASO OTIPI   ) 
FINANCIAL, INC.    ) 
      ) 

Appellant,     )  Case No. CIV-2022-0388 
     ) 
vs.     ) 

      ) 
LILLIAN “TONI” MONTILEAUX,  ) 

     ) 
Appellee.    ) 
      

 
Appeal from the Oglala Sioux Tribal (Inferior) Court 

Oglala Sioux Tribe 
Pine Ridge Indian Reservation 

 
 

The Honorable David Dillion, Chief Judge 
Oglala Sioux Tribal (Inferior) Court 

 
 

AMICUS BRIEF OF THE OGLALA SIOUX TRIBE 
 

 
Steven J. Gunn 

Special Counsel to the Oglala Sioux Tribe 
1301 Hollins Street 

St. Louis, MO 63135 
(314) 920-9129 

sjgunn@wulaw.wustl.edu  
 

Attorney for Oglala Sioux Tribe 
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INTEREST OF AMICUS  

The Oglala Sioux Tribe (“Tribe”) is a federally recognized Indian tribe that reserved its 

original, inherent right to self-government through the Treaty of 1851, 11 Stat. 749 (Sept. 17, 

1851), and the Treaty of 1868, 15 Stat. 635 (Apr. 29, 1868). The Tribe possesses 

sovereignty over both its members and its territory. See Merrion v. Jicarilla Apache Tribe, 455 

U.S. 130, 140 (1982); United States v. Mazurie, 419 U.S. 544, 557 (1975). It has the right to make 

its own laws and be ruled by them. Williams v. Lee, 358 U.S. 217, 220 (1959).  

The Tribe organized under Section 16 of the Indian Reorganization Act of 1934, 25 U.S.C. 

§ 5123, by adopting a federally approved Constitution and By-Laws. Pursuant to Article IV, 

Section 1(k), of the Tribal Constitution, the Tribe has established a tribal judiciary, consisting of 

the Oglala Sioux Tribal (Inferior) Court and the Oglala Sioux Tribe Supreme Court. The judicial 

power of the Tribe is vested in these courts, which provide for the maintenance of law and order 

and the administration of justice on the Pine Ridge Indian Reservation (“Reservation”). See O.S.T. 

Const., Art. V, § 1.  

The adjudicative jurisdiction of the Tribe is essential to tribal self-government since it 

allows “reservation Indians to make their own laws and be ruled by them.” Williams v. Lee, 358 

U.S. 217 (1959).  

The Tribe has an interest in preserving and protecting the jurisdiction of its Tribal Courts, 

including the courts’ jurisdiction over civil causes of action involving tribal members, tribal and 

allotted trust lands, and on-reservation contracts and commercial dealings. The Tribe also has an 

interest in preserving the jurisdiction of its Tribal Courts over civil causes of action involving 

nonmembers, including its jurisdiction over nonmembers under the so-called “Montana 

exceptions.” In Montana v. United States, 450 U.S. 544 (1981), the Supreme Court held that Indian 
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 2 

tribes retain the inherent sovereign power to regulate the conduct of nonmembers who enter 

consensual relationships with the Tribe or its members or whose conduct threatens or has a direct 

effect on the political integrity, economic security, or health and welfare of the Tribe. Id. at 565-

566. In Strate v. A-1 Contractors, 520 U.S. 438 (1997), the Court articulated the “unremarkable 

proposition” that, “where tribes possess authority to regulate the activities of nonmembers, civil 

jurisdiction over disputes arising out of such activities presumptively lies in the tribal courts.” Id. 

at 453 (internal citation and punctuation omitted).  

In keeping with these interests, and for the reasons set forth below, the Tribe supports 

affirmance of the Tribal Court’s decision below, which upholds the court’s jurisdiction over this 

action.   

STATEMENT OF THE CASE 

This case involves a civil cause of action brought by appellee Lillian “Toni” Montileaux 

against appellant Mazaska Owecaso Otipi Financial, Inc. (“Mazaska”) for alleged breach of 

contract and alleged breach of the covenant of good faith and fair dealing. The salient facts, and 

procedural posture, of the case are as follows:  

A. Plaintiff/Appellee Montileaux Is a Member of the Tribe Who Resides on the 
Reservation.  
 

Ms. Montileaux is an enrolled member of the Oglala Sioux Tribe who resides on trust land 

on the Pine Ridge Indian Reservation.  

B. Defendant/Appellant Mazaska Is Based on the Pine Ridge Indian Reservation and 
Enters Consensual Relationships with the Tribe and Its Members.  
 

Mazaska is a non-profit corporation organized and existing under the laws of the State of 

South Dakota. See O.S.T. Appendix 1-8 (Certificate and Articles of Incorporation). It appears that 
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 3 

some or all of the officers and directors of Mazaska are “members of the Tribe.” Tribal Court 

Order 5 (Aug. 10, 2022).  

The principal office of Mazaska is in Pine Ridge, South Dakota, on the Pine Ridge Indian 

Reservation. O.S.T. Appendix 9-10 (Annual Report). Specifically, Mazaska’s office is located on 

Tract TR 11514, which is Tribal Reserve land held in trust by the United States for the Tribe, and 

which was set aside by the Tribe for the Mazaska office. See O.S.T. Appendix 11-12 (Resolution 

No. 12-20XB (Mar. 16, 2012)).  

Mazaska was formed, among other things, “to provide grants, loans, guarantees, or other 

arrangements to individuals or organizations working to develop the community” on the Pine 

Ridge Indian Reservation, to “provide information, technical, assistance, and housing counseling 

to the residents of the Pine Ridge Reservation, and to “enhance affordable home ownership 

opportunities among residents of the Pine Ridge Reservation.” O.S.T. Appendix 3-4 (Articles of 

Incorporation).   

Mazaska has entered consensual relationships with the Tribe and its members through 

contracts, commercial dealings, and other arrangements. On information and belief, the 

transactions at issue in this case are illustrative of the kinds of contracts and commercial dealings 

Mazaska enters with tribal members. For its part, as noted above, the Tribe set aside tribal trust 

land for the principal office of Mazaska. See O.S.T. Appendix 11-12 (Resolution No. 12-20XB 

(Mar. 16, 2012)). The Tribe has also pledged financial support for some of the corporate activities 

of Mazaska. See, e.g., O.S.T. Appendix 13-14 (Resolution No. 17-63XB (Jun. 22, 2017)).  

C. Ms. Montileaux’s Claims Arise Out of a Loan She Made with Mazaska Relating 
to Her Home on the Reservation.  
 

Ms. Montileaux’s claims against Mazaska arise out of a promissory note and mortgage she 

entered with Mazaska in May 2011 in relation to her home on the Reservation. The Complaint 
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alleges that Ms. Montileaux and Mazaska entered three promissory notes, each of which was 

secured by a mortgage. Compl. ¶¶ 9, 14, 17, 18, 21, 22 (Oct. 31, 2021). The first note and mortgage 

were entered on July 7, 2010. Appellant’s Appendix A000037-A000039 (Note), A000026-

A000036 (Mortgage). The second note and mortgage were entered on December 1, 2010. Id. at 

A000051-A000054 (Note), A000040-A000050 (Mortgage). The third note (“Third Note”) and 

third mortgage (“Third Mortgage”) were entered on May 11, 2011. Id. at A000022-A000025 

(Note), A000012-A000021 (Mortgage).  

Ms. Montileaux alleges that Mazaska “breached its contractual obligations” under the third 

promissory note and Third Mortgage by: 

failing and refusing to properly account for the escrow funds required by Section 2 
of the Third Mortgage, unilaterally extending the maturity date as delineated in the 
Third Note, and not applying [Ms. Montileaux’s] payments in accordance with the 
Third Mortgage.  
 

Compl. ¶ 53. Ms. Montileaux further alleges that by breaching its contractual obligations, Mazaska 

breached the covenant of good faith and fair dealing.  Id. at ¶ 57.  

 The Third Note provides that it shall be governed by “the laws of the Tribe … and 

applicable federal law,” and “[t]he courts of the Tribe shall have sole and exclusive jurisdiction 

with respect to all controversies or claims arising out of this Note.” Appellant’s Appendix 

A000024.  

D. Ms. Montileaux’s Home Is Located on Tribal Trust Land and Individual Indian 
Allotted Trust Land on the Reservation. 
 

Ms. Montileaux reports that her home is located on two separate tracts of trust land on the 

Reservation: Tract T 1373-N, which is tribal trust land, and Tract 1373-F, which is individual 

Indian allotted trust land. See O.S.T. Appendix 15 (Map).  
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The first tract, T 1373-N, is held in trust by the United States for the benefit of the Oglala 

Sioux Tribe. It contains approximately 5.0 acres. Ms. Montileaux leases 2.5 acres within Tract T 

1373-N from the Tribe. Id. at 16-19 (Residential Lease). The lease for tract T 1373-N describes 

the land as SE1/4 SE1/4 NE1/4 NE1/4 of Section 18, Township 39 North, Range 41 West, [Oglala 

Lakota] County, South Dakota, Sixth Prime Meridian, containing 2.5 acres, more or less. Id. at 16. 

The lease for Tract T 1373-N runs through 2040. Id. at 20 (Lease Modification).  

The second tract, 1373-F, is allotted land held in trust by the United States for the benefit 

of two individual Indian owners: Lillian “Toni” Montileaux, who has an undivided 25% interest 

in the tract, and her mother, Annie Montileaux, who has an undivided 75% interest in the tract. 

O.S.T. Appendix 21-25 (Title Status Report). Tract 1373-F contains 10.0 acres. Id. Ms. Montileaux 

leases 2.5 acres within Tract 1373-F. Id. at 26-33 (Residential Lease of Allotted Land). The lease 

for Tract 1373-F describes the land as NW1/4 SW1/4 NE1/4 NE1/4 of Section 18, Township 39 

North, Range 41 West, [Oglala Lakota] County, South Dakota, Sixth Prime Meridian, containing 

2.5 acres, more or less. Id. at 26. The lease for Tract 1373-F runs through 2035 and may be 

extended. Id. at 27.  

E. The Mortgage Purports to Convey an Interest in Trust Land on the Reservation.  

The promissory note at issue in this case is purportedly secured by a mortgage related to 

the Tract 1373-F, which is allotted trust land, and the improvement and fixtures on that land. See, 

e.g., Appellant’s Appendix A000022-A000025 (Note), A000012-A000021 (Mortgage).  The 

mortgage describes the land to which it purportedly attaches as all ten acres of NW1/4 SW1/4 

NE1/4 NE1/4 of Section 18, Township 39 North, Range 41 West, [Oglala Lakota] County, South 

Dakota. Appellant’s Appendix A000012. This is the legal description of Tract 1373-F.  

The mortgage states that:  
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Borrower [Lillian A. Montileaux] does hereby mortgage, grant and convey to 
Lender [Mazaska Owecaso Otipi Financial, Inc.], with power of sale, the following 
described property located in Shannon County, South Dakota, which has the 
address of: NWI/4SWI/4NEI/4NEI/4,S18-39-41,Shannon County, South Dakota 
(Property Address) 10 acres … TOGETHER WITH all the improvements now or 
hereafter erected on the property, and all easements, appurtenances, and fixtures 
now or hereafter a part of the property. 
 

Appellant’s Appendix A000012.  

Because the mortgage purports to convey an interest in individual Indian allotted trust land, 

it must be approved by all “individual Indian owners” of Tract 1373-F and the Secretary of the 

Interior, pursuant to 25 U.S.C. § 5135(a). It is not known whether those approvals were secured.  

The mortgage does not appear to convey an interest in Tract T 1373-N, which is tribal trust 

land. If it did, it would have to be approved by the Tribe and the United States, pursuant to 25 

U.S.C. § 177. Without those approvals, the mortgage would be invalid.  

F. The Mortgage Does Not Appear to Be a Leasehold Mortgage.  

 Mazaska describes the Third Mortgage as “a leasehold mortgage,” App. Br. 2, but that does 

not appear to be accurate. The mortgage does not convey an interest in any lease, let alone a lease 

for Tract 1373-F. Instead, it purports to “mortgage, grant and convey” to Mazaska, “with power 

of sale,” the “property” consisting of all ten acres in Tract 1373-F. Appellant’s Appendix A000012. 

As noted above, a conveyance of this kind is not valid without approval of all individual Indian 

landowners, including Ms. Montileaux and her mother, and the Secretary of the Interior. 25 U.S.C. 

§ 5135(a).  

 In other contexts, federal law requires leasehold mortgages related to Indian trust land to 

contain protections for Indian tribes, tribal members, and their lands. For example, under the 

Section 184 of the Housing and Community Development Act of 1992, before a security interest 

in Indian trust or restricted land may be liquidated, the mortgagee must offer “to transfer the 
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account to an eligible tribal member, the tribe, or the Indian housing authority serving the tribe,” 

and even after liquidation, the mortgagee may “not sell, transfer, or otherwise dispose of or alienate 

the property,” except to an eligible tribal member, the tribe, and the Indian housing authority 

serving the tribe. 12 U.S.C. § 1715z-13a(h)(2). The mortgage in this case contains no such 

protections for the Tribe, its members, or their lands.  

G. The Tribal Court Rejected Mazaska’s Challenges to Its Jurisdiction.  

Mazaska filed an Answer and Affirmative Defenses in which it asserted various defenses, 

none of which challenged the personal or subject matter jurisdiction of the Tribal Court. Ans. and 

Aff. Def. 4 (Jan. 10, 2022).  

Thereafter, Mazaska filed a Motion to Dismiss in which it challenged the subject matter 

jurisdiction of the Tribal Court. Mazaska argued that tribal jurisdiction is not authorized by “the 

exception in Montana.” Br. in Support of Mot. to Dismiss 3. Mazaska addressed the second 

Montana exception, but not the first, which authorizes tribal jurisdiction over “the activities of 

nonmembers who enter consensual relationships with the tribe or its members, through commercial 

dealing, contracts, leases, or other arrangements.” Montana, 450 U.S. at 565 (citations omitted). 

Mazaska’s activities fit squarely within the first Montana exception, since they arise out of, and 

have a direct nexus to, the contracts Mazaska made with Ms. Montileaux, a tribal member.  

 As to the second Montana exception, Mazaska argued that “there is no tribal interest 

involved.” Br. in Support of Mot. to Dismiss 6.  Mazaska incorrectly asserted that, “[t]he Oglala 

Sioux Tribe does not regulate [the] action or conduct of Mazaska by taxation, licensing, or other 

means.” Id. This is simply not true. The Tribe licenses and regulates all businesses on the 

Reservation and has enacted laws specifically regulating the extension of credit on the Reservation. 
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See, e.g., O.S.T. Appendix 34-60 (Ordinance No. 19-38 (Sept. 4, 2019) (Oglala Sioux Tribe Credit 

Code)).  

The Tribal Court denied Mazaska’s motion to dismiss. The court held that Mazaska is a 

non-Indian “citizen of the State of South Dakota” because it is incorporated under state law. Tribal 

Court Order 6 (Aug. 10, 2022). The court held that it has jurisdiction over Ms. Montileaux’s claims 

against Mazaska because, among other things, the claims relate to and arise out of consensual 

relationships Mazaska entered into with Ms. Montileaux, within the meaning of the first Montana 

exception. Id. at 9-10. Those consensual relationships include one or more promissory notes in 

which Mazaska consented to the sole and exclusive jurisdiction of the Tribal Court over all 

controversies or claims relating to or arising out of the note. Id. 

Mazaska had also argued that the Tribal Court lacks subject matter jurisdiction because, in 

its view, Ms. Montileaux’s claims arise under the Real Estate Settlement Procedures Act 

(“RESPA”). According to Mazaska, “[t]he Petitioner’s sole claims, stated to be breach of contract, 

arise specifically from 12 U.S.C. § 2605, which is incorporated into the mortgage document …” 

Br. in Support of Mot. to Dismiss 7.  

The Tribal Court did not address Mazaska’s RESPA argument, most likely because the 

Complaint in this action does not mention RESPA, let alone assert a cause of action under RESPA 

or seek damages under REPSA. See, e.g., 12 U.S.C. § 2605(f) (authorizing actual and statutory 

damages for certain RESPA violations). The Complaint asserts common law causes of action 

arising under tribal law.  

Mazaska has appealed the denial of its motion to dismiss. On appeal, Mazaska appears to 

abandon any argument that its lending transactions with Ms. Montileaux do not satisfy the first or 

second Montana exception. In its reply brief, Mazaska addresses its land lease with the Tribe and 
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states that it is “irrelevant” to the Montana analysis, Reply 3, but it does not address its several 

contracts with Ms. Montileaux and the direct nexus between those contracts and Ms. Montileaux’s 

common law claims against Mazaska.  

Mazaska’s primary argument on appeal appears to be that the Tribal Court lacks subject 

matter jurisdiction because, in its view, Ms. Montileaux’s claims are not tribal law claims, but 

instead federal claims arising under RESPA. The Tribe disagrees, and for the reasons set forth 

herein, urges the Court to affirm the order of the Tribal Court.  

ARGUMENT 

I. THE TRIBAL COURT HAS JURISDICTION OVER MAZASKA AND ITS ON-
RESERVATION CONDUCT IN THIS CASE.  

 
In Montana v. United States, 450 U.S. 544 (1981), the Supreme Court held that Indian 

tribes retain the inherent sovereign power to regulate, through taxation, licensing, or other means, 

the conduct of nonmembers (1) who enter consensual relationships with the Tribe or its members, 

through commercial dealing, contracts, leases, or other arrangements, or (2) whose conduct 

threatens or has a direct effect on the political integrity, economic security, or health and welfare 

of the Tribe. Id. at 565-566. The Tribe submits that both Montana exceptions are met in this case.  

With respect to the first Montana exception, there is no dispute that Mazaska entered 

consensual relationships, including one or more promissory notes and mortgages, with Ms. 

Montileaux, a member of the Tribe. There is also no dispute that Ms. Montileaux’s common law 

claims arise out of and have a direct nexus to her contracts with Mazaska, specifically the Third 

Note and Third Mortgage.  

In its order below, the Tribal Court correctly determined that Ms. Montileaux and Mazaska 

entered consensual relationship and that Ms. Montileaux’s claims have “a sufficient nexus to the 
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consensual relationship.”  Tribal Court Order 10-11 (Aug. 10, 2022). The lower court’s order 

should be affirmed.  

With respect to the second Montana exception, the Complaint alleges conduct by Mazaska 

that, if proven, would pose a threat to core tribal interests. Specifically, it is alleged that Mazaska: 

made a home loan to a tribal member on the Reservation; refuses to account for, or properly apply, 

payments made by the tribal member on the loan; unilaterally extended the repayment period of 

the loan; and secured a purported security interest in Indian trust land on the Reservation, which it 

may seek to foreclose if further loan payments are not made. The loss of on-reservation Indian 

trust land threatens the economic security, political integrity, and health and welfare of the Tribe.  

The Tribe has an extraordinary interest in protecting Indian trust land on the Reservation 

and in preventing the alienation and loss of that land through foreclosure. The Tribe also has an 

interest in regulating the extension of credit on the Reservation, including the extension of credit 

secured by on-reservation Indian trust land. To that end, the Tribe licenses and regulates all 

businesses on the Reservation, including lenders, and it has enacted laws specifically regulating 

the extension of credit on the Reservation. See, e.g., O.S.T. Ordinance No. 19-38 (Sept. 4, 2019) 

(Oglala Sioux Tribe Credit Code). If the Tribe’s inherent authority were denied in these areas, it 

would threaten the economic security, political integrity, and health and welfare of the Tribe.  

In Strate v. A-1 Contractors, 520 U.S. 438 (1997), the Court held that, “where tribes 

possess authority to regulate the activities of nonmembers, civil jurisdiction over disputes arising 

out of such activities presumptively lies in the tribal courts.” Id. at 453 (internal citation and 

punctuation omitted).  

The Tribe has the authority to regulate the activities of nonmembers, like Mazaska, who 

extend credit to tribal members on the Reservation. It follows that the Tribal Courts have 
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jurisdiction to adjudicate disputes arising out of such activities. Indeed, the Tribal Courts play an 

important role in regulating on-reservation credit transactions involving tribal members by, among 

other things, enforcing the Tribe’s common law of contracts and good faith and fair dealing. 

II. MAZASKA HAS NOT ESTABLISHED THAT MS. MONTILEAUX’S CLAIMS 
ARISE UNDER THE REAL ESTATE SETTLEMENT PROCEDURES ACT OR 
ANY OTHER FEDERAL LAW. 

 
Mazaska’s primary challenge to the Tribal Court’s jurisdiction is that, in its view, Ms. 

Montileaux’s claims arise under RESPA. However, the Complaint in this action does not mention 

RESPA, assert a cause of action under RESPA, or seek damages under REPSA. Instead, the 

Complaint asserts common law causes of action arising under tribal law.  

Mazaska correctly notes that plaintiff/appellee Montileaux is the master of her Complaint. 

Appellant’s Br. 3. In her Complaint, Ms. Montileaux is asserting common law claims that arise 

under tribal law, not federal claims that arise under RESPA or any other federal law.   

The reference in the Complaint to Section 2 of the Third Mortgage does not transform Ms. 

Montileaux’s common law claims into RESPA claims. Section 2 provides, in part, that the amount 

of funds Mazaska may collect and hold in escrow may not exceed the maximum amount a lender 

for a federally related mortgage loan may require for a borrower’s escrow account under RESPA, 

unless another law that applies to the escrow funds sets a lesser amount. Appellant’s Appendix 

A000013. This is insufficient to transform Ms. Montileaux’s breach of contract claim into a 

RESPA claim.  

The cited language in Section 2 appears to be nothing more than a reference to extrinsic 

standards made by the parties for the purpose of establishing the maximum amount of funds 

Mazaska may hold in escrow under the Third Mortgage. Simply put, Mazaska agreed to limit the 

escrow funds to the maximum amount a lender for a federally related mortgage loan could require 
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under RESPA or by any other applicable law setting a lesser amount. The parties did not agree that 

RESPA governs the Third Mortgage.  

It is Mazaska’s burden to show: that RESPA governs to the Third Mortgage; that Ms. 

Montileaux’s claims must arise, if at all, under RESPA; that Ms. Montileaux’s claims cannot arise 

under tribal law, including tribal common law; and that RESPA deprives the Tribal Court of 

jurisdiction over this action. Mazaska has not met that burden. In fact, Mazaska does not appear to 

address, let alone overcome, Ms. Montileaux’s contentions that the Third Mortgage is not a 

federally related mortgage loan and that Mazaska does not qualify as a lender, creditor, or dealer 

under RESPA. See Appellee’s Br. 4.  

Ms. Montileaux alleges breaches of substantive requirements specifically set forth in the 

Third Mortgage, not breaches of standards found in extrinsic laws, like RESPA. For example, the 

Third Mortgage specifically states, in § 2, that, “Lender shall give to Borrower, without charge, an 

annual accounting of the [Escrow] Funds, showing credits and debits to the Funds and the purpose 

for which each debit to the Funds was made.” Appellant’s Appendix A000013.  

 This Court should reject Mazaska’s attempt to use an isolated reference in the Third 

Mortgage to extrinsic standards in RESPA or other applicable laws to defeat the clear jurisdiction 

of the Tribal Court over an on-reservation contract made by Mazaska with a tribal member that 

touches and concerns on-reservation trust land. 

CONCLUSION 

 For the reasons set forth herein, the Court should affirm the decision below.  

Mazaska Complaint Exhibit 3
135

Case 5:25-cv-05013-CCT     Document 1-3     Filed 02/14/25     Page 135 of 234 PageID #:
282



 13 

 Dated: April 19, 2024 
 

Respectfully submitted,  

  
STEVEN J. GUNN     
1301 Hollins Street 
St. Louis, MO 63135 
Telephone: (314) 920-9129 
Facsimile: (800) 520-8341 
Email: sjgunn@wulaw.wustl.edu 

 
Attorney for Oglala Sioux Tribe 
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SUPREME COURT OF OGLALA SIOUX NATION 

OGLALA SIOUX TRIBE 

PINE RIDGE INDIAN RESERVATION 

 

MAZASCA OWECASO OTIPI ) 

FINANCIAL, INC. ) 

) 

Appellant, ) Case No. CIV-2022-0388 

) 

vs. ) 

) 

LILLIAN “TONI” MONTILEAUX, ) 

) 

Appellee. ) 

 

MOTION FOR LEAVE TO FILE SUPPLEMENTAL POST-

ARGUMENT AMICUS BRIEF BY OGLALA SIOUX TRIBE 

 

 

COMES NOW the Oglala Sioux Tribe (“Tribe”), pursuant to Rule 29 of the Oglala Sioux 

Tribe Rules of Appellate Procedure, O.S.T. Ord. No. 17-04, and moves the Court for leave to file 

a supplemental post-oral-argument Amicus Brief to address the jurisdiction question raised at oral 

argument by the Court. In support of this motion, the Tribe respectfully submits that its brief will 

likely aid the Court in its consideration of the case and the Tribe further states that the press of 

other matters prevented the Tribe from filing any sooner. 

WHEREFORE, the Tribe moves the Court for leave to file its Amicus Brief. 

Dated: May 29, 2024 
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Dated: May 29, 2024 

 

Respectfully submitted, 

 

STEVEN J. GUNN 

1301 Hollins Street 

St. Louis, MO 63135 
Telephone: (314) 920-9129 

Facsimile: (800) 520-8341 

Email: sjgunn@wulaw.wustl.edu 

 

Mikolaj Cieslewicz 

Abbey Fitzsimmons 

Thomas Khristenko 

Law Student Interns 

American Indian Law Summer Program 

Washington University in St. Louis School of Law 
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SUPREME COURT OF OGLALA SIOUX NATION 

OGLALA SIOUX TRIBE 

PINE RIDGE INDIAN RESERVATION 

 

 

MAZASCA OWECASO OTIPI ) 

FINANCIAL, INC. ) 

) 

Appellant, ) Case No. CIV-2022-0388 

) 

vs. ) 

) 
LILLIAN “TONI” MONTILEAUX, ) 

) 

Appellee. ) 

 

 

Appeal from the Oglala Sioux Tribal (Inferior) Court 

Oglala Sioux Tribe 
Pine Ridge Indian Reservation 

 

 

The Honorable David Dillion, Chief Judge 

Oglala Sioux Tribal (Inferior) Court 

 

 

POST-ARGUMENT SUPPLEMENTAL AMICUS 

BRIEF OF THE OGLALA SIOUX TRIBE 

 

 

Steven J. Gunn 

Special Counsel to the Oglala Sioux Tribe 

1301 Hollins Street 

St. Louis, MO 63135 

(314) 920-9129 

sjgunn@wulaw.wustl.edu 

 

Mikolaj Cieslewicz  

Abbey Fitzsimmons 

Thomas Khristenko 

Law Student Interns 

American Indian Law Summer Program 

Washington University in St. Louis School of Law 

 

 

 

 

 Mazaska Complaint Exhibit 3
212

Case 5:25-cv-05013-CCT     Document 1-3     Filed 02/14/25     Page 212 of 234 PageID #:
359



1 
 

INTRODUCTION 

This post-argument supplemental amicus brief addresses the following question:  

Whether the Real Estate Settlement Procedures Act (RESPA) precludes the Oglala Sioux Tribal 

Courts from exercising jurisdiction over this suit, given that Appellee Montileaux seeks relief under Tribal 

contract law and not RESPA, nothing in RESPA’s text or legislative history suggests Congress intended 

for RESPA to apply to Tribal member loans originated in Indian country, and RESPA does not pre-empt 

Appellee’s Tribal law breach of contract claim. 

ARGUMENT 

THE REAL ESTATE SETTLEMENT PROCEDURES ACT DOES NOT APPLY TO TRIBAL 

MEMBER LOANS ORIGINATED IN INDIAN COUNTRY OR PRE-EMPT MS. MONTILEAUX’S 

TRIBAL COMMON LAW BREACH OF CONTRACT CLAIM.  

 
Appellant Mazaska contends that the Tribal Court does not have jurisdiction over this case because 

her claims must arise, if at all, under the RESPA and, according to Mazaska, the RESPA claims must be 

brought in federal court.  

Mazaska’s claims fail for several reasons. First, Ms. Montileaux’s complaint seeks relief for breach 

of contract under Tribal common law, not a violation of any federal, state, or Tribal statute. Second, nothing 

in RESPA’s text or legislative history suggests that Congress intended the law to apply to Tribal member 

loans originated in Indian country. Third, even if RESPA did apply to such loans, it would only pre-empts 

local law where it conflicts with RESPA itself, and only to the extent of the conflict. 12 U.S.C. § 2616. 

Finally, nothing in RESPA bars this court from exercising jurisdiction over Appellee’s breach of contract 

claim.  

A plaintiff has the right to seek the relief he or she chooses, even if multiple forms of relief are 

available. See Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). The Supreme Court has stated that 

even when there is relief available from both federal and state laws, the well pleaded complaint rule 

embodies the policies “that the plaintiff is the master of the complaint, that a federal question must appear 

on the face of the complaint, and that the plaintiff may, by eschewing claims based on federal law, choose 

to have the cause heard in state court.” Id. In Caterpillar, the plaintiffs brought breach of contract claims. 
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Id. at 399. The fact that the plaintiffs also could have asserted claims under the Labor Management 

Relations Act did not preclude them suing exclusively under state contract law.  See id. 

This is true in the RESPA context as well: if a plaintiff seeks relief under local law and not RESPA, 

there is no federal question and removal to federal court is not permitted. See Brewer v. Compass Bank, 

No. 4:14-CV-705-ALM-CAN, 2015 WL 7752130, at *3 (E.D. Tex. Nov. 6, 2015) (court agrees with 

Plaintiff that RESPA was merely “tangentially mentioned” in her pleading and “[a]t no point did [Plaintiff] 

cite violations of RESPA as an independent cause of action, nor did she pray for any relief based on 

RESPA,” therefore allowing the suit to remain in state court); See also Am. Home Shield of Texas v. Texas, 

No. CIV.A. H-10-0808, 2010 WL 1903594, at *6 (S.D. Tex. May 10, 2010) (plaintiffs were seeking relief 

under state law, not RESPA, and the fact that the alleged activity could violate RESPA as well as state law 

did not establish federal question jurisdiction).  

Those cases match closely with the case at hand. Appellee sought relief for breach of contract, 

which is within the Tribal Court’s jurisdiction. The dispute is whether Mazaska violated the terms of the 

contract by misapplying escrow funds and not providing a proper accounting of the funds. The duties 

imposed on Mazaska are set forth in the contract itself, not in RESPA. The fact that the contract refers to 

RESPA to define the maximum amount Mazaska may hold in escrow does not transform Ms. Montileaux’s 

claims into RESPA claims or strip the Tribal Court of jurisdiction. The Tribal Court does not need to apply 

or  interpret RESPA. It simply has to decide whether Mazaska breached the contract, and the Court has 

jurisdiction to resolve contract disputes under the Tribal common law.  

In Caterpillar, the Supreme Court did discuss an exception to the well pleaded complaint rule: 

“There does exist, however, an independent corollary to the well-pleaded complaint rule known as the 

complete pre-emption doctrine. Caterpillar Inc, 482 U.S. at 393 (internal quotations omitted). On occasion, 

the Court has concluded that the pre-emptive force of a statute is so “extraordinary” that it “converts an 

ordinary state common-law complaint into one stating a federal claim for purposes of the well-pleaded 

complaint rule.” Id.  That is not the case here, since local law is only preempted by RESPA when the two 

are in direct conflict.  
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The “complete pre-emption” doctrine also known as “field preemption” does not apply to practices 

covered by RESPA, as stated thorough an official interpretation by the Consumer Financial Protection 

Bureau, “State laws that are inconsistent with the requirements of RESPA or Regulation X may be 

preempted by RESPA or Regulation X. State laws that give greater protection to consumers are not 

inconsistent with and are not preempted by RESPA or Regulation X. In addition, nothing in RESPA or 

Regulation X should be construed to preempt the entire field of regulation of the practices covered by 

RESPA or Regulation X, including the regulations in Subpart C with respect to mortgage servicers or 

mortgage servicing.” Consumer Financial Protection Bureau, § 1024.5 Coverage of RESPA, 

https://www.consumerfinance.gov/rules-policy/regulations/1024/5/. 

Congressional intent behind RESPA was not to preempt the field, but to give consumers additional 

protections against abusive real estate practices. Tribal laws on breach of contract claims are  consistent 

with RESPA. In Washington Mutual Bank v. Superior Court, 89 Cal. Rptr. 2d 560, 567 (Cal. Ct. App. 

1999), the court rejected a claim that RESPA preempted state common law and statutory claims. The court 

upheld a consumer's right to sue under state common law or statute for wrongs that may also violate RESPA. 

Id. The court found that private state causes of action are not inconsistent with the federal disclosure 

requirements, but were complementary to the federal requirements and in fact promoted full compliance 

with the disclosure law enacted by Congress. Id. Additionally, the court stated “no state law shall be 

determined to be inconsistent if it provides greater protection to the consumer.” Id. “Indeed, courts are 

reluctant to find that state provisions are inconsistent with federal law unless the state law directly conflicts 

with the federal law, undermines the federal law, or makes it impossible to comply with both federal and 

state law.” Id.  

In this case, Tribal law that provides a private right of action for breach of contract is not 

inconsistent with RESPA; in fact, it complements RESPA to offer additional private action as a form of 

protection for consumers. Importantly, The court in Washington Mutual Bank brings attention to the “strong 

presumption against preemption” quoting the United States Supreme Court in Medtronic, Inc. v. Lohr, ". . 

. because the States are independent sovereigns in our federal system, we have long presumed that Congress 
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does not cavalierly pre-empt state-law causes of action." Medtronic, Inc. v. Lohr 518 U.S. 470 at 485. The 

same principles that show that RESPA does not pre-empt state law, also hold true for Tribal laws that do 

not conflict with RESPA’s provisions. Furthermore, Tribal courts, as sovereign courts, require specific 

congressional authority to be pre-empted by federal statutes.  

There is no clear statement in RESPA itself or its statutory history that RESPA applies to Tribal 

member loans originated in Indian country. RESPA is a federal statute of general applicability. The 

Supreme Court and circuit courts have repeatedly held that statutes of general applicability that interfere 

with Tribal self governance do not apply to Indian tribes or Indian country absent clear and plain 

congressional intent. In Dobbs v. Anthem Blue Cross & Blue Shield, the court stated that, "respect for Indian 

sovereignty means that federal regulatory schemes do not apply to Tribal governments exercising their 

sovereign authority absent express congressional authorization." Dobbs v. Anthem Blue Cross & Blue 

Shield, 600 F.3d 1275 at 1283 (2010). In Scalia v. Red Lake Nation Fisheries, the court stated: “For a statute 

of general applicability to apply to Indian self-government, this court looks for either an “explicit statement 

of Congress” or “evidence of congressional intent to abrogate . . . in the legislative history of a statute.”” 

Scalia v. Red Lake Nation Fisheries, Inc., 982 F.3d 533, 535 (8th Cir. 2020) quoting United States v. Dion, 

476 U.S. 734, 739-40. In Red Lake Nation, the court narrowed the so-called the “Tuscarosa rule” that 

“general acts of Congress apply to Indians as well as to all others in the absence of a clear expression to the 

contrary.” Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99, 120 (1960). The Red Lake 

Nation court held that the "general rule in Tuscarora, however, does not apply when the interest sought to 

be affected is a specific right reserved to the Indians." Red Lake Nation Fisheries, Inc., 982 F.3d at 535 

quoting EEOC v. Fond du Lac Heavy Equip. & Constr. Co., 986 F.2d 246, 248 (8th Cir. 1993).  

Many of those rights reserved to the Indians are found in the treaties between tribes and the Federal 

Government. The treaty at issue in this case, the Fort Laramie Treaty of 1868,15 Stat. 635 (Apr. 29, 1868), 

was discussed in Ex Parte Crow Dog, 109 U.S. 556 (1883), and the court emphasized that a purpose of the 

treaty was to secure the Tribe an orderly government, and that “it was no part of the design to treat the 

individuals as separately responsible and amenable, in all their personal and domestic relations with each 
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other, to the general laws of the United States, outside of those which were enacted expressly with reference 

to them as members of an Indian tribe.” Id. at 570. The Court stressed the importance of Tribal sovereignty, 

stating  “The pledge to secure to these people, with whom the United States was contracting as a distinct 

political body, an orderly government….was the very purpose of all these arrangements to introduce and 

naturalize among them was the highest and best of all -- that of self-government, the regulation by 

themselves of their own domestic affairs, the maintenance of order and peace among their own members 

by the administration of their own laws and customs.” Ex Parte Crow Dog, 109 U.S. at 568.  

In Williams v. Lee, the court found that the enforcement of on-reservation contracts under Tribal 

law and in Tribal court is essential to Tribal self-governance. Williams v. Lee, 358 U.S. 217, 223 (1959) 

(where a collection action was brought against Tribal members by a non-Tribal member who operated a 

general goods store on reservation land). The Court in that case was concerned about infringing on Tribal 

sovereignty because Indians have the inherent “the right… to make their own laws and be ruled by them.” 

Id. Therefore, the Court held that “there can be no doubt that to allow the exercise of state jurisdiction here 

would undermine the authority of the Tribal courts over Reservation affairs and hence would infringe on 

the right of the Indians to govern themselves.” Id.   

The lack of any explicit authorization within RESPA or within its legislative history to preempt 

Tribal law shows that Tribal courts, as sovereign courts, have authority to hear this breach of contract claim.  

CONCLUSION 

For the foregoing reasons, the Court should affirm the Tribal Court’s jurisdiction over this action 

and permit Appellee’s claims to be heard and decided under Tribal law. 
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Dated: May 29, 2024 

 

Respectfully submitted, 

 

STEVEN J. GUNN 

1301 Hollins Street 

St. Louis, MO 63135 
Telephone: (314) 920-9129 

Facsimile: (800) 520-8341 

Email: sjgunn@wulaw.wustl.edu 

 

Mikolaj Cieslewicz 

Abbey Fitzsimmons 

Thomas Khristenko 

Law Student Interns 

American Indian Law Summer Program 

Washington University In St. Louis School of Law 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Mazaska Complaint Exhibit 3
218

Case 5:25-cv-05013-CCT     Document 1-3     Filed 02/14/25     Page 218 of 234 PageID #:
365



7 
  

CERTIFICATE OF SERVICE 

 

The undersigned certifies that, on May 29, 2024, a true and accurate copy of the foregoing 

was served on all counsel and parties of record by electronic mail. 

 

STEVEN J. GUNN 
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SUPREME COURT OF THE OGLALA SIOUX NATION 

OGLALA SIOUX TRIBE 

PINE RIDGE INDIAN RESERVATION 

 

LILLIAN “TONI” MONTILEAUX,  

 

Petitioner/Appellee 

 

v. 

 

MAZASKA OWECASO OTIPI FINANCIAL, INC., 

 

Respondent/Appellant 

 

 

 

CIV. APP. NO. CIV-2022-0388 

 

APPELLANT’S OBJECTION TO MOTION 

FOR LEAVE TO FILE SUPPLEMENTAL 

POST-ARGUMENT AMICUS BRIEF BY 

OGLALA SIOUX TRIBE 

 

APPEAL FROM THE OGLALA SIOUX TRIBAL COURT 

OGLALA SIOUX TRIBE 

PINE RIDGE INDIAN RESERVATION 

 

 

THE HONORABLE DAVE DILLON 

Chief Judge OST Tribal Court 

 

 

Steven D. Sandven 

12294 Gold Mountain Loop 

Hill City, SD 57745 

sdsandven@gmail.com 
Counsel for Appellee 

 

Jonathan P. McCoy 

Costello, Porter, Hill, Heisterkamp, 

Bushnell & Carpenter, LLP 

PO Box 290 

Rapid City, SD 57709 

605.343.2410 

Counsel for Appellant 

 

 

NOTICE OF APPEAL FILED SEPTEMBER 12, 2022 

Mazaska Complaint Exhibit 3
220

Case 5:25-cv-05013-CCT     Document 1-3     Filed 02/14/25     Page 220 of 234 PageID #:
367



1 

OBJECTION 

Appellant, Mazaska, objects to any supplemental filing by the Oglala Sioux Tribe. The 

oral argument for this matter was heard on May 14, 2024. Following argument of counsel, 

the Court requested post-argument briefings, due on or before May 21, 2024. The briefing 

was to be simultaneous, without opportunity to respond. Mazaska objected on the record 

and in its post-argument brief to any supplemental amicus. Only Mazaska filed and served 

any post-argument briefing within the ordered timeframe. 

Mazaska timely filed its post-argument brief on May 21, 2024. Now, the Oglala Sioux 

Tribe, which was present at the oral argument and addressed by the Court, seeks leave to 

file an untimely brief over Mazaska’s objections, which now include the Tribe’s 

untimeliness in addition to the fact the Tribe is not a party to the action and was not heard 

at oral argument. 

WHEREFORE Mazaska prays this Court for its order denying the Oglala Sioux Tribe’s 

motion for leave to file a supplemental amicus brief and denying any contemporaneously 

filed submissions as part of the record. 

Dated this 29th day of May 2024. 

 

COSTELLO, PORTER, HILL, HEISTERKAMP, 

BUSHNELL & CARPENTER, LLP 

 

By:  /s/ Jonathan P. McCoy  

Jonathan P. McCoy 

Attorneys for Respondent 

704 St. Joseph Street 

P.O. Box 290 

Rapid City, SD 57709 

(605) 343-2410  

jmccoy@costelloporter.com 
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CERTIFICATE OF SERVICE 

On this the 29th day of May 2024, the undersigned hereby certifies that he served a 

copy of the foregoing document upon the person herein next designated, on the date below 

shown, by placing the same in the service indicated, first class postage prepaid, addressed 

as follows: 

 
Steven D. Sandven 
12294 Gold Mountain Loop 
Hill City, SD 57745 
sdsandven@gmail.com 
Attorney for Petitioner 

[   ] U.S. Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[   ] Federal Express 
[X] Email 
  

Steven J. Gunn 
Special Counsel to the Oglala Sioux 

Tribe 
1301 Hollins Street 
St. Louis, MOS 63135 
(314) 920-9129 
sjgunn@wulaw.wustl.edu 
sjgunn37@gmail.com 

[   ] U.S. Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[   ] Federal Express 
[X] Email 
  

 

COSTELLO, PORTER, HILL, HEISTERKAMP, 

BUSHNELL & CARPENTER, LLP 

 

By:  /s/ Jonathan P. McCoy   

Jonathan P. McCoy 

Attorneys for Respondent 

704 St. Joseph Street 

P.O. Box 290 

Rapid City, SD 57709 

(605) 343-2410 

jmccoy@costellporter.com 

CERTIFICATE OF PROOF OF FILING 

The undersigned hereby certifies that he served an electronic copy in Word format 

and an original and one physical copy of the above and foregoing APPELLANT’S 

OBJECTION TO MOTION FOR LEAVE TO FILE SUPPLEMENTAL POST-ARGUMENT 

AMICUS BRIEF BY OGLALA SIOUX TRIBE on the Clerk of the Supreme Court by depositing 

the same this date in the United States mail, postage prepaid, at Rapid City, South Dakota, 

addressed as follows: 

 

Clerk of the Supreme Court 
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Oglala Sioux Nation Supreme Court 

PO Box 127 

Pine Ridge, SD 57752 

Email address: niki@oglala.org 

 

 Dated this 29th day of May 2024. 

 

COSTELLO, PORTER, HILL, HEISTERKAMP, 

BUSHNELL & CARPENTER, LLP 

 

By:  /s/ Jonathan P. McCoy   

Jonathan P. McCoy 

Attorneys for Appellant 

704 St. Joseph Street 

P.O. Box 290 

Rapid City, SD 57709 

(605) 343-2410 

jmccoy@costellporter.com 
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SUPREME COURT OF OGLALA SIOUX NATION 

OGLALA SIOUX TRIBE 

PINE RIDGE INDIAN RESERVATION 
 

MAZASCA OWECASO OTIPI ) 
FINANCIAL, INC. ) 

) 
Appellant, ) Case No. CIV-2022-0388 

) 
vs. ) 

) 
LILLIAN “TONI” MONTILEAUX, ) 

) 
Appellee. ) 

 

OGLALA SIOUX TRIBE RESPONSE TO MAZASKA’S 
OBJECTION 

 
 

COMES NOW the Oglala Sioux Tribe (“Tribe”), pursuant to Rule 29 of the Oglala Sioux 

Tribe Rules of Appellate Procedure, O.S.T. Ord. No. 17-04, and for its response to Mazaska’s 

objection to the Tribe’s Motion to Leave, states as follows:  

1. Mazaska filed a post-argument brief on May 21, 2024.  

2. The Tribe filed a post-argument amicus brief on May 29, 2024.  

3. Mazaska objects to the Tribe’s brief, in part, on the grounds that the Tribe is not a 

party to the appeal and did not participate in oral argument. However, Rule 29 of the Oglala Sioux 

Tribe Rules of Appellate Procedure permits the Tribe to file an amicus brief without the consent of 

the parties or leave of court.  

4. Mazaska also objects to the timeliness of the Tribe’s brief. However, Mazaska does 

not articulate any actual harm or prejudice caused by the timing of the Tribe’s submission.  

5. The Tribe noted in its motion for leave that the press of other matters prevented the 
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Tribe from filing its brief any sooner.  

6. The timing of the Tribe’s filing will cause little, if any, delay in the disposition of 

this appeal and will result in no actual harm or prejudice to Mazaska.  

7. Permitting the Tribe to file its brief on May 29, 2024, would not be arbitrary, 

unreasonable, or unduly prejudicial to Mazaska.  

WHEREFORE, the Tribe moves the Court to overrule the objection. 

Dated: May 30, 2024 
 

Respectfully submitted, 

 
STEVEN J. GUNN 
1301 Hollins Street 
St. Louis, MO 63135 
Telephone: (314) 920-9129 
Facsimile: (800) 520-8341 
Email: sjgunn@wulaw.wustl.edu 
 
Mikolaj Cieslewicz 
Abbey Fitzsimmons 
Thomas Khristenko 
Law Student Interns 
American Indian Law Summer Program 
Washington University in St. Louis School of Law 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that, on May 30, 2024, a true and accurate copy of the foregoing 

was served on all counsel and parties of record by electronic mail. 

 
STEVEN J. GUNN 
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