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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

MAZASKA OWECASO OTIPI FINANCIAL,

INC., a South Dakota Nonprofit CIV.NO.
Corporation,
Plaintiff, COMPLAINT AND PETITION FOR
REMOVAL PURSUANT TO
V. 28U.S.C.§ 1331 AND 12 U.S.C. § 2614
LILLIAN “TONI” MONTILEAUX, AND
Defendant; FOR INJUNCTION OF FURTHER

ADJUDICATION BY TRIBAL COURT

IN THE MATTER OF MONTILEAUX v.
MAZASKA BROUGHT IN OGLALA SIOUX
TRIBE TRIBAL COURT.

COMES NOW Plaintiff, Mazaska Owecaso Opiti Financial (“Mazaska”) with its
complaint for removal to federal court and its request for an immediate injunction
enjoining further litigation in the Tribal Court until such time as the merits may be heard

and decided, and claims and alleges as follows:

NATURE OF THE ACTION
1. This is an action to remove litigation initiated in the Oglala Sioux Tribal Court
to federal court after exhausting relief and remedy with the tribal court judicial system
because the tribal court does not have subject matter jurisdiction.

2. Mazaska has asserted the tribal court does not have subject matter
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jurisdiction to hear the case as brought and allegations therein presented within the Oglala
Sioux Tribal Court, Oglala Sioux Tribe, Pine Ridge Indian Reservation by Lillian “Toni”
Montileaux.

3. The tribal court case is more specifically styled as, Lillian “Toni” Montileaux v.
Mazaska Owecaso Otipi Financial, Inc., case no. 21-388, brought in the Oglala Sioux Tribal
Court, Oglala Sioux Tribe, Pine Ridge Indian Reservation.

4. Specifically, the Plaintiff therein, Lillian “Toni” Montileaux (“Montileaux”)
sought relief which is subject to the Real Estate Settlement Procedures Act (“RESPA”), 12
U.S.C.§ 2601 et seq. A true and correct copy of the tribal court complaint and mortgage
instruments are attached hereto as Exhibit 1 at 1 and 52.

5. As a result of the mortgage being subject to the RESPA, the tribal court does
not have subject matter jurisdiction to hear the complaint or provide relief thereunder.

6. In addition, because the tribal court lacks jurisdiction to resolve the dispute
arising under the RESPA Mazaska seeks a temporary restraining order enjoining further
litigation in the tribal court until the merits have been heard in this Court. This court's
authority to issue such an order is well established.

7. Plaintiff herein, Respondent in tribal court, has exhausted its remedies within

the Oglala Sioux Tribal Court, Oglala Sioux Tribe, Pine Ridge Indian Reservation.

THE PARTIES
8. Mazaska is a South Dakota corporation registered within the State of South
Dakota.
9. Mazaska is not a member of any Indian Tribe.
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10. Upon information belief, Lillian Montileaux, a.k.a. Toni Montileaux, is a
registered member of the Oglala Sioux Tribe and resides on the Pine Ridge Indian
Reservation which is located within the State of South Dakota and is a resident of the State

of South Dakota.

JURISDICTION AND VENUE

11.  This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331
because of this action asserts that the Oglala Sioux Tribal Court lacks jurisdiction to
entertain the matters placed before it by Montileaux.

12.  In addition, this Court has subject matter jurisdiction pursuant to 12 U.S.C. §§
2609 and 2614. The scope of tribal court jurisdiction is a matter of federal law. Moreover,
Mazaska’s provision of money transactions as a creditor on the reservation are related to
programs administered by the United States Department of Treasury, 12 C.F.R. § 1024.2,
and the RESPA.

13.  Venue is proper in this district pursuant to 12 USC § 2614. Venue is also
proper in this district pursuit to 28 U.S.C. § 1391(b) because the events giving rise to this
complaint occurred in this District.

14.  Removal jurisdiction is proper pursuant to 28 U.S.C. § 1331.

15. Removal jurisdiction is also proper pursuant to 12 U.S.C. § 2614.

PROCEDURAL BACKGROUND
16. On or about December 3, 2021, Montileaux commenced a lawsuit against

Mazaska in the Oglala Sioux Tribal Court (“Tribal Court”).
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17. Montileaux raised claims asserting violations of the Real Estate Settlement
Procedures Act (“RESPA”).

18.  Following initial responses on the pleadings Mazaska moved the Tribal Court
to dismiss for lack of subject matter jurisdiction in April 2022.

19. A hearing before the Tribal Court trial judge was held in May 2022. The trial
court ultimately denied Mazaska’s motion, which memorandum opinion is attached hereto
as Exhibit 2.

20.  Appeal was timely, taken, and all briefing completed by November 2022. The
Appeal Record in its entirety is attached hereto as Exhibit 3.

21.  Onabout April 19, 2024, the Ogalala Sioux Nation Supreme Court permitted
the Oglala Sioux Tribe to file an amicus brief. Mazaska was permitted to and did respond.

22.  Oral argument was finally heard by the Supreme Court of the Ogalala Sioux
Nation on May 14, 2024.

23.  Oral argument was conducted via videoconference technology utilizing
“Zoom.” The proceeding was recorded. Upon information and belief, the recorded
proceeding as provided to the Clerk of the Oglala Sioux Nation Supreme Court.

24.  Toward the end of the proceeding, the Supreme Court requested post-
argument briefing from the Parties and the Amicus. The deadline of the filings was May 21,
2024, and the filings were to be simultaneous. No responses were permitted. Mazaska
objected to subsequent additional filings by the Amicus.

25.  Mazaska filed its post argument brief on or about May 21, 2024; no other
post argument briefings were served or filed on or before May 21, 2024. The Tribe as

amicus filed its post-argument brief on or about May 29, 2024, over further objection by
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Mazaska, and which responded directly to Mazaska'’s post-argument, in violation of the
direction of the Oglala Sioux Tribe Supreme Court.

26.  The Oglala Tribe Supreme Court erroneously determined the Tribal Court
has subject matter jurisdiction over the underlying complaint. Its decision is attached

hereto as Exhibit 5.

FACTUAL BACKGROUND

27.  Mazaska is a lender to tribal members of the Ogalala Sioux Tribe.

28.  Its programs are administered by the United States Department of Treasury
pursuant to federal law.

29.  Itreceives monies from the Department of the Treasury and provides grants
to tribal members to improve their quality of living and their homes. These loans are
secured by fee land mortgages or leasehold mortgages of tribal trust land.

30. The mortgages are federally related as defined by federal law and regulation.
As such, the Real Estate Settlement Procedures Act “RESPA” is the binding authority and
beginning point for relief.

31. Upon information and belief, there are no other lenders on Pine Ridge Indian
Reservation (“PRIR”).

32. Montileaux is a borrower within the programs administered by Mazaska.

33.  Upon information and belief, Montileaux is a tribal member of the Oglala
Sioux Tribe, which qualifies her, at least in part, to receive loans from Mazaska.

34.  Between 2010 and 2011 Mazaska entered financial transactions where it

loaned federal monies to Montileaux. Montileaux issued a promissory note and secured
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that note with a leasehold mortgage of tribal trust land. Exhibit 1. Mazaska has not initiated
any claim of foreclosure under the mortgage and note.

35.  The mortgage provides uniform covenants and non-uniform covenants.
Within the uniform covenants, the mortgage directly in invokes the real estate settlement
procedures act (RESPA), 12 USC § 2601, et seq.

36.  Montileaux received a federally related mortgage loan under 12 CFR §
1024.2.

37.  Montileaux directly alleged statutory violations of the RESPA attempting to
evoke a private cause of action and relief under the RESPA.

38.  RESPA does not a provide for a private cause of action but to the extent it
does, violations are the subject matter of the federal court in this instance.

39.  Specifically, Montileaux seeks and has made demands only under RESPA. But
for invoking the RESPA, the mortgage would not afford any other avenue of relief under
Montileaux’s complaint.

40. Montileaux has not raised any claims which can be adjudicated within tribal
jurisdiction.

41.  The Ogalala Sioux Tribe is not a party to this action.

COUNT 1
REMOVAL IS PROPER BECAUSE THE TRIBAL COURT DOES NOT HAVE SUBJECT
MATTER JURISDICTION
42.  Mazaska realleges and incorporates by reference the allegation set forth in

paragraphs 1 through 41.

43.  The Oglala Sioux Tribal Court does not have subject matter jurisdiction over
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federally related loans in this case.

44,

As such, this case warrants removal to federal court, pursuant to 12 U.S.C. §§

2609 and 2614 and is proper because the complaint seeks relief only and solely under

federal statute.

45.

The underlying complaint specifically alleged:

53.  The Respondent has breached its contractual obligations
by failing and refusing to properly account for the escrow funds
as required by Section 2 of the Third Mortgage, unilaterally
extending the maturity date as delineated in the Third Note, and
not applying Petitioner’s payments in accordance with the Third
Mortgage.

Exhibit 1 at 8.

46.

Section 2 is one of the “Uniform Covenants” (Exhibit 1 at 53) and

incorporates the Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2601 et seq.,

specifically 12 U.S.C. § 2609.

47.

Section 2 of the Uniform Covenants specifically states, in part:

2. Funds for Taxes and Insurance. Subject to applicable law or to a
written waiver by Lender, Borrower shall pay ot Lender on the day
monthly payments are due under the Note, until the Note is paid in full,
a sum (“Funds”) for:

(a) yearly taxes and assessments which may attain priority over
thei Secuirty Instrument as a lien on the Property, if any;

(b) yearly leasehold payments or ground rents on the Property, if
any;

(c) yearly hazard or property insurance premiums;

(d) yearly flood insurance premiums, if any;

(e) yearly mortgage insurance permiums, if any; and

(f) any sums payable by Borrower to Lender, in accordance with
the provisions of paragraph 8, in liu of the payment of mortgage
insurance premiums.

These items are called “Escrow Items.” Lender may, at any time, collect
and hold Funds in an amount not to exceed the maximum amoutn a
Lender for a federally related mortgage loan may require for
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Borrower’s escrow account under the federal Real Estate Settlement
Procedures Act of 1974 as amended from time to time, 12 U.S.C. [§]
2601 et seq. (“RESPA”), unless another law that applies to the Funds
sets a lesser amount. If so, Lender may, at any time, collect and hold
funds in an amount not to exceed the lesser amount. Lender may
estimate the amount of the Funds due on the basis of current data and
reaosnable estimates of expedirutes of furture Excrow items or
otherwise in accordance with applicable law.
Exhibit 1 at 53.
48.  The Mortgage is in substance a leasehold mortgage.
49.  Montileaux challenged the Mortgage under RESPA, meaning this is nota
foreclosure action by the Lender or Mortgagee as contemplated in 25 U.S.C. § 5135.

50.  Mazaska will be harmed should the Oglala Sioux Tribe exercise adjudicative

or regulatory authority without legal basis to do so.

COUNT 2
INJUCTION PRECLUDING ADJUDICATION IN TRIBAL COURT

51.  Mazaska realleges and incorporates by reference the allegation set forth in
paragraphs 1 through 50.

52. Pursuant to Federal Rule of Civil Procedure Rule 65, Mazaska, seeks an
injunction to enjoin the case from proceeding within the Oglala Sioux Nation Tribal Court.

53.  Mazaska gave a federally related mortgage loan to Montileaux, through a
program which is administered by the Department of Treasury and governed by 24 CFR §
1024.2.

54.  Montileaux executed a security instrument subject to the RESPA.

55.  The claims brought in tribal court by Montileaux find relief only under the

federal statute, namely 12 U.S.C. § 2601, et seq, and the relevant federal regulations, 24
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C.F.R. PartX.

56. There are no Oglala Sioux Tribe laws, code, or ordinances that create a cause
of action in Tribal Court for a violation of the RESPA.

57.  There are no state laws in the state of South Dakota making a violation of the
RESPA a cause of action in state court.

58.  Subject matter jurisdiction is proper in the Federal District Court of the
District of South Dakota. Until such time as the Court can hear the merits of the complaint
for removal to federal court the tribal court must be enjoined from further adjudication.

59. Ifthe proceedings in the Tribal Court are not enjoined, Mazaska will be
irreparably harmed by losing its bargained for right to obtain relief subject to federal

jurisdiction on matters related to federally related (lease)mortgages.

MAZASKA DEMANDS A TRIAL BY JURY ON ISSUES TRIABLE TO A JURY

WHEREFORE Plaintiff prays this Court for its order:
A. Enjoining further Tribal Court adjudication until such time as the complaint
can be heard;
B. Declaring the subject matter is proper in federal court;
C. Granting removal to Federal Court to 28 U.S.C. § 1331 to hear all matters
from the case;

D. Awarding Mazaska its costs;
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E. Granting any further or additional relief in favor of Mazaska as the Court may

find just or equitable.

Dated this 14th day of February 2025.

COSTELLO, PORTER, HILL, HEISTERKAMP,
BUSHNELL & CARPENTER, LLP

By: /s/ Jonathan P. McCoy
Jonathan P. McCoy
PO Box 290
Rapid City, SD 57709
605-343-2410
jmccoy@costelloporter.com
Attorney for the Plaintiff
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