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l. INTRODUCTION

In these two cases, Plaintiffs—two Indian tribes—pursue a novel and expansive theory in an
attempt to impose liability for global climate change on a select group of energy companies. Plaintiffs
allege that, because of Defendants’ purported conduct, Plaintiffs face “existential threats” to their tribal
land, tribal property interests, tribal natural resources, and tribal citizens. Makah Compl. § 1.7,
Shoalwater Bay Compl. § 1.7. But, as a series of court decisions over several decades has recognized,
such claims brought by Indian tribes are governed by federal law and subject to removal to federal
court. Accordingly, Plaintiffs’ Consolidated Motion to Remand should be denied.*

Plaintiffs acknowledge what makes these cases different from other recent climate change
cases: Plaintiffs here “are federally recognized Indian tribes whose complaints allege injuries to tribal
lands.” Mot. at 1 (emphasis added). But Plaintiffs err in dismissing this distinction as “immaterial.”
Id. at 4. To the contrary, the status of the Plaintiffs as Indian tribes, combined with the fact that they
are alleging damages to tribal reservation land, trust land, and property interests, means federal
jurisdiction exists. The Supreme Court, Ninth Circuit, district courts in the Ninth Circuit, and courts
across the Country have made this clear: When Indian tribes bring claims seeking damages for alleged
injuries to tribal lands and property interests—which Plaintiffs repeatedly admit they do here—those
claims are exclusively governed, and completely preempted, by federal law.

In Oneida Indian Nation of New York State v. Oneida County, 414 U.S. 661 (1974) (“Oneida
I”), the Supreme Court affirmed that Indian tribes “have a federal common-law right to sue to enforce
their aboriginal land rights.” Oneida Cnty. v. Oneida Indian Nation of N.Y. State, 470 U.S. 226, 235
(1985) (“Oneida I1”). Decisions of the Ninth Circuit, as well as district courts within the Circuit, have
applied this principle to suits, like Plaintiffs’ here, for: “damages to Indian land,” Gila River Indian
Cmty. v. Henningson, Durham & Richardson, 626 F.2d 708, 714 (9th Cir. 1980), to “protect [tribes’]
possessory interests in their lands,” Swinomish Indian Tribal Cmty. v. BNSF Ry. Co., 951 F.3d 1142,
1153 (9th Cir. 2020), and to vindicate other “tribal property rights,” Gila River Indian Cmty. v.

L Infiling this brief, Defendants do not waive, and expressly preserve, any right, defense, affirmative
defense, or objection, including, without limitation, lack of personal jurisdiction.
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Cranford, 459 F. Supp. 3d 1246, 1255 n.13 (D. Ariz. 2020). These precedents—to which Plaintiffs
offer no meaningful response—establish that federal law governs claims brought by Indian tribes
seeking damages for alleged injuries to Indian land and tribal property rights. That is what the
Complaints allege here.

Importantly, under the doctrine of complete preemption, claims like Plaintiffs’ asserting injury
to tribal lands arise under federal law—even if nominally pleaded under state law—and thus are subject
to removal. Both the Supreme Court and the Ninth Circuit have characterized Oneida | as embodying
the doctrine of complete preemption. See, e.g., Caterpillar, Inc. v. Williams, 482 U.S. 386, 396 n.8
(1987); K2 Am. Corp. v. Roland Oil & Gas, LLC, 653 F.3d 1024, 1030 (9th Cir. 2011). In fact, just
three years ago, this Court endorsed this same complete preemption framework, holding that “[t]he
federal interests in providing a federal forum to determine an Indian Tribe’s rights to lands . . . are
sufficiently strong to convert a state-law claim into a federal one for the purposes of jurisdiction.”
Carney v. Washington, 551 F. Supp. 3d 1042, 1052 (W.D. Wash. 2021).

A recent case from the Central District of California, County of Mono v. Liberty Utilities
Calpeco Electric, LLC, 2021 WL 3185478 (C.D. Cal. May 6, 2021), is directly on point. In that case,
the plaintiffs, including an Indian tribe, sued the defendants in state court for damages to tribal lands
caused by a wildfire, and the defendants removed the case to federal court. Id. at *1. In denying
remand, the court held that federal removal jurisdiction was proper, because the complaint sought
“damages from [d]efendants to tribal land caused by [d]efendants,” and thus the “Indian right of
possession” was at stake. Id. at *4-5. The court explained that the defendants “properly removed the
case to federal court because the Complaint seeks damages for trespass upon and injury to tribal trust
lands,” and that the court “ha[d] federal question jurisdiction over actions such as this one, in which a
Native American tribe seeks damages for trespass or injury to tribal land from a non-Indian person.”
Id. This is because, the court explained, such claims were “completely pre-empted and arise[] under
federal law.” 1d. at *3 (cleaned up).

So, too, here. Plaintiffs are Indian tribes whose reservations consist of lands held in trust by

the United States for the tribes. Makah Compl. | 2.1; Shoalwater Bay Compl. § 2.1. They expressly
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seek damages for “existential threats to [their] people and [their] land,” Makah Compl. | 1.7,
Shoalwater Bay Compl. § 1.7, and for “injuries to tribal lands,” Mot. at 1, tribal property interests, and
tribal natural resources, alleging the “destruction of Tribal natural resources, including forest lands and
coastal resources,” Makah Compl. 1 4.186. Accordingly, Plaintiffs are suing to vindicate their rights
and interests in tribal lands and for damages to tribal lands—rendering their claims governed by federal
law, completely preempted, and subject to removal.

In addition, Plaintiffs “allege . . . harm to public health,” Mot. at 1, and increased costs derived
from the asserted health consequences of climate change, Makah Compl. { 4.186; Shoalwater Bay
Compl. 1 4.186. These allegations provide an independent basis for federal jurisdiction. Because
health care for tribal members is funded by the federal government pursuant to a comprehensive federal
regime, claims for the recovery of such health care costs “necessarily turn[]” on federal law. Acoma
Pueblo v. Am. Tobacco Co., 2001 WL 37125252, at *7 (D.N.M. Feb. 20, 2001) (denying remand in
tribal action seeking recovery of health care costs under putative state-law claims).

In the face of this unbroken case law from the Supreme Court, Ninth Circuit, and district courts
within the Ninth Circuit, Plaintiffs do not cite a single case rejecting federal jurisdiction under
circumstances comparable to those presented here. The cases Plaintiffs do cite are distinguishable,
because none involved tribal claims for damages to tribal lands. Plaintiffs note that the Ninth Circuit
has affirmed remand in other climate cases, but this is irrelevant because Plaintiffs concede none of
these cases involved the ground for removal Defendants invoke here. See Mot. at 1, 4. And Plaintiffs
accuse Defendants of claiming federal jurisdiction based on the “mere presence of an Indian tribe
plaintiff.” Mot. at 4. But this is incorrect; Defendants did not remove simply because Plaintiffs are
tribes, but because they bring suit for alleged damages to tribal lands, title to which is owned by the
United States and held in trust for the tribes, and other tribal property interests. Unable to provide any
authority to support remand, Plaintiffs attempt to dismiss the array of case law supporting removal as
variously “confus[ed],” “wrongly decided,” “erroneous[],” or “better understood” to mean the opposite
of what it says. Id. at 8, 15, 19, 23. Plaintiffs are unable to point to any opinion holding that the cases

Defendants rely on were wrongly decided, as Plaintiffs erroneously contend, or adopting the
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construction Plaintiffs urge. In fact, Plaintiffs do not, and cannot, point to a single case granting remand
where an Indian tribe plaintiff brought claims seeking damages for injuries to tribal lands. Plaintiffs’
Motion should be denied.
1. BACKGROUND

Plaintiffs are two federally recognized Indian tribes located in Washington state. The Makah
Indian Tribe is a “federally-recognized sovereign Native Nation that has occupied the lands . . . of what
is now the most northwestern portion of the State of Washington for millennia.” Makah Compl. | 2.1.
The Shoalwater Bay Indian Tribe is a “federally-recognized sovereign Native Nation that has occupied
the lands and waters along and draining into the Willapa Bay . . . in what is now the State of Washington
for millennia.” Shoalwater Bay Compl. § 2.1. The Makah Reservation was created by the Treaty of
Neah Bay of 1855, Makah Compl. § 2.1, while the Shoalwater Bay reservation was created by an
executive order in 1866, Shoalwater Bay Compl. { 2.1. Indeed, nearly all of the Makah Reservation
and large portions of the Shoalwater Bay Reservation are owned by the United States and held in trust
for the benefit of the respective tribes. See Bureau of Indian Affairs Tract Viewer,
https://biamaps.geoplatform.gov/biatracts/. Both Plaintiffs’ tribal lands include “lands that the United
States holds in trust for the Tribe.” Makah Compl. { 2.1; Shoalwater Bay Compl. { 2.1. Neither
Plaintiff disputes that it is suing for alleged harm to tribal reservation land and trust land. To the
contrary, Plaintiffs repeatedly concede that their complaints “allege injuries to tribal lands.” Mot. at 1.

Both Plaintiffs bring suit because their “aboriginal homelands on the Olympic Peninsula” are
allegedly under “existential threats ... from climate change,” Makah Compl. { 1.7; Shoalwater Bay
Compl. § 1.7, and “faced with the consequences of the climate crisis.” Mot. at 2. Plaintiffs’ novel
theory of relief is that Defendants engaged in an alleged campaign of “disinformation” that has
increased demand for, and the production, combustion, and use of, oil and gas. Makah Compl. 11 1.1,
1.4, 1.6; Shoalwater Bay Compl. 1 1.1, 1.4, 1.6. Plaintiffs allege this increased consumption, in turn,
has “driven up greenhouse gas emissions” and “accelerated global warming,” bringing about “climate
change impacts” to Plaintiffs and their reservations. Makah Compl. { 1.1; Shoalwater Bay Compl.

f 1.1. Based on these theories, Plaintiffs assert claims against Defendants for public nuisance and
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failure to warn, nominally brought under Washington state law. Makah Compl. {f 5.1-5.15;
Shoalwater Bay Compl. 1 5.1-5.15.

Both Plaintiffs allege that the effects of climate change, purportedly because of Defendants’
actions, are damaging and, indeed, threatening to destroy, their federally protected tribal lands and
natural resources. Indeed, this is the heart of Plaintiffs’ claimed injuries. For example:

e As a result of climate impacts, Plaintiffs allegedly “face[] existential threats to
[their] people and [their] land.” Makah Compl. { 1.7 (emphasis added); Shoalwater
Bay Compl. § 1.7 (emphasis added).

e These alleged climate impacts to Plaintiffs’ reservations include rising sea levels
and increased rainfall, extreme heat, wildfire, and drought. Makah Compl. § 1.7,
4.184, 4.187; Shoalwater Bay Compl. {1 1.7, 4.184, 4.187.

o “[S]ignificant and accelerating sea-level rise,” and an increase in the “mean sea
level” of the tribal reservations, allegedly threatening “residents” and “essential
governmental infrastructure,” as well as “more extreme weather events” on the tribal
reservations, “more destructive wildfires,” and a “loss of habitat and species.”
Makah Compl. 11 4.184, 4.187; Shoalwater Bay Compl. 11 4.184, 4.187.

e Plaintiffs’ alleged injuries include “destruction of Tribal natural resources”—
including, for the Makah Indian Tribe, “forest lands and coastal resources”—
“destruction of Tribal-owned or -operated facilities and property,” and “increased
costs.” Makah Compl. § 4.186; Shoalwater Bay Compl. 1 4.186.

e The Makah Indian Tribe alleges damages to “[t]he Tribe’s expansive forests, an
important economic resource for the Tribe.” Makah Compl. {4.187.

e Plaintiffs allege that, because of sea-level rise, lower-lying lands are unsafe for
occupancy and tribal members must “relocat[e] . . . to higher ground.” Makah
Compl. 1 4.188; Shoalwater Bay Compl. 1 4.188.

e Plaintiffs seek “recover[y] for injuries to [their] natural resources, property, and

public health.” Makah Compl. { 2.1; Shoalwater Bay Compl. { 2.1.
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¢ Plaintiffs seek abatement funds to “remediate and adapt” their reservations’ “lands”
and “natural resources.” Makah Compl. { 6.2; Shoalwater Bay Compl. { 6.2.

In the case of the Makah Indian Tribe, whose reservation was created by treaty, Plaintiff’s
claims also necessarily implicate its treaty rights. Specifically, the Treaty of Neah Bay between the
Makah Indian Tribe and the United States not only “reserved” certain lands “for the present use and
occupation” of Plaintiff, but also granted Plaintiff “[t]he right of taking fish and of whaling or sealing”
as well as “the privilege of hunting and gathering roots and berries on open and unclaimed lands.”
Treaty of Neah Bay arts. I, 1V, 12 Stat. 939 (1855), Makah NOR Dick Decl., Ex. 3; see also Makah
Compl. §2.1. The Makah Indian Tribe’s claims allege damages to these federally protected tribal lands
and natural resources, including “forest lands and coastal resources,” thereby compromising the rights
provided to them under treaty. Makah Compl.  4.186; see also id. | 4.187 (alleging “threat[s]” to
“aquatic life” and “the Tribe’s coastal ecosystems and economy”).

In addition, Plaintiffs allege that global climate change increases “the incidence of serious
health risks like respiratory distress, cancer, chronic obstructive pulmonary disease (‘COPD’), and
cardiovascular disease among” tribal citizens. Makah Compl. 1 4.187; Shoalwater Bay Compl. 4.187.
And Plaintiffs claim damages arising out of harms to “public health,” Makah Compl. 11 2.1, 4.1, 4.111,
4.119,4.186, 5.4, 5.15; Shoalwater Bay Compl. 1 2.1,4.1,4.111,4.119, 4.186, 5.4, 5.15, and to “assets
essential to community health,” Makah Compl. § 4.186; Shoalwater Bay Compl. { 4.186, as well as
“increased costs associated with public health impacts,” Makah Compl. | 4.186; Shoalwater Bay
Compl. 1 4.186.

1. LEGAL STANDARD

Removal is proper if the federal court would have had original jurisdiction of the action. 28
U.S.C. § 1441(a). Federal district courts “have original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States.” 28 U.S.C. 8 1331. Federal district courts also
“have original jurisdiction of all civil actions, brought by any Indian tribe . . . wherein the matter in
controversy arises under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1362.

“The removal process was created by Congress to protect defendants.” Legg v. Wyeth, 428 F.3d 1317,
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1325 (11th Cir. 2005). To justify removal, the removing party need only show that there is federal
jurisdiction over a single claim. See Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 559,
563 (2005).

There are multiple circumstances in which federal courts are vested with subject matter juris-

diction over claims purportedly pleaded under state law.

The “complete preemption” doctrine “applies in select cases where the preemptive force of
federal law is so ‘extraordinary’ that it converts state common law claims into claims arising under
federal law for purposes of jurisdiction.” Holman v. Laulo-Rowe Agency, 994 F.2d 666, 668 (9th Cir.
1993). “Once an area of state law has been completely preempted, any claim purportedly based on that
pre-empted state law is considered, from its inception, a federal claim, and therefore arises under fed-
eral law.” Caterpillar, 482 U.S. at 393.

Courts are also vested with federal question jurisdiction over claims pleaded under state law
that “necessarily raise a stated federal issue, actually disputed and substantial, which a federal forum
may entertain without disturbing any congressionally approved balance of federal and state judicial
responsibilities.” Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 314 (2005).
Applying the Grable test “calls for a common-sense accommodation of judgment to [the] kaleidoscopic
situations that present a federal issue.” Id. at 313 (internal quotation marks omitted) (alteration in

original).

IV. ARGUMENT

A. This Action Was Properly Removed Under The Doctrine Of Complete Preemption.
Although Plaintiffs purport to plead state-law claims, removal is proper under the well-pleaded

complaint rule when, as here, the doctrine of complete preemption applies, or when, as here, the claims

arise under federal law under Grable. Cnty. of San Mateo v. Chevron Corp., 32 F.4th 733, 746 (9th

Cir. 2022). Federal case law makes clear that claims brought by Indian tribes relating to their posses-

sory rights or alleging damages to their federally protected tribal lands and resources are completely

preempted, and are also removable under Grable. Plaintiffs’ attempts to critique or distinguish this
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body of case law are unpersuasive. Plaintiffs’ claims fall squarely within this framework and are there-

fore subject to removal.

1. Oneida | Makes Clear That Claims By Indian Tribes Relating To Tribal Lands
And Possessory Rights Are Governed By Federal Law.

The doctrine that claims by Indian tribes relating to tribal lands and possessory rights are gov-
erned, and completely preempted, by federal law, was first articulated in the Supreme Court’s decision
in Oneida I in 1974. Oneida | concerned a lawsuit brought by two Indian tribes under federal question
(28 U.S.C. § 1331) and tribal (28 U.S.C. § 1362) jurisdiction, alleging that roughly five million acres
of tribal land had been ceded to New York State in the late eighteenth century in defiance of treaties
between the tribes and the United States “confirming the Indians’ right to possession of their lands”
and forbidding the conveyance of those lands without the consent of the United States. 414 U.S. at
664. The district court dismissed the case for lack of subject matter jurisdiction, and the court of ap-
peals affirmed. Id. at 665.

The Supreme Court reversed. Emphasizing that “federal law and federal courts must be deemed
the controlling considerations in dealing with the Indians,” the Court held that “the complaint asserted
a current right to possession conferred by federal law, wholly independent of state law.” 1d. at 666,
678. As the Court explained, the “possessory rights of Indian tribes to their aboriginal lands” that the
suit sought to vindicate were “federal right[s]” protected by, and arising under, “the Constitution, laws,
or treaties of the United States.” 1d. at 667, 672. “With the adoption of the Constitution, Indian rela-
tions became the exclusive province of federal law,” and Indian tribes’ rights to their tribal lands arose
under federal law. Oneida Il, 470 U.S. at 234-36. Moreover, the Court recognized that, because tribal
land rights are creatures of federal law reflecting the United States’ trust responsibility to Indians, fed-
eral law must provide the “governing rule of decision” and ““state law cannot be invoked.”” Oneida I,
414 U.S. at 674 (internal citations omitted).

This doctrine had well-developed foundations. “Numerous decisions of [the Supreme] Court
prior to Oneida | recognized at least implicitly that Indians have a federal common-law right to sue to
enforce their aboriginal land rights.” Oneida Il, 470 U.S. at 235. Several decades prior, the Supreme

Court had “held that Indians have a common-law right of action for an accounting of “all rents, issues,
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and profits’ against trespassers on their land.” Id. at 235-36 (quoting United States v. Santa Fe Pac.

R. Co., 314 U.S. 339, 344 (1941)).

2. Following Oneida I, Courts Have Made Clear That Federal Jurisdiction EXxists
Over Claims Alleging Damages And Interference With Tribal Lands.

The doctrine articulated in Oneida | has subsequently been developed and applied by the Ninth
Circuit, its sister circuits, and the district courts. This body of case law makes clear that the Supreme
Court’s holding that federal law governs Indian tribes’ ability to “vindicate” their tribal land rights,
Oneida I, 470 U.S. at 235-36, embraces not merely actions to “establish aboriginal title,” as Plaintiffs
contend, Mot. at 15, but a broader category of actions relating to damages or other interference with
tribal lands and similar property interests.

Two cases from the Tenth Circuit decided soon after Oneida I, which have been cited favorably
in the Ninth Circuit, confirm this understanding. See, e.g., Owens Valley Indian Housing Auth. v.
Turner, 185 F.3d 1029, 1033 n.4 (9th Cir. 1999), opinion withdrawn as moot, 192 F.3d 1330 (9th Cir.
1999); County of Mono, 2021 WL 3185478, at *3.2 The first is Mescalero Apache Tribe v. Burgett
Floral Co., 503 F.2d 336 (10th Cir. 1974). In Mescalero Apache Tribe, an Indian tribe sued for dam-
ages after “local companies and an individual engaged in arborculture” entered the tribe’s reservation
“without permission and destroyed trees thereon, causing damage” to the tribe. 1d. at 337. The district
court dismissed for lack of federal jurisdiction, but the Tenth Circuit reversed. The defendants in
Mescalero Apache Tribe argued that, unlike in Oneida I, “the Indians [had] possession of their reser-
vation and their title [was] clear and undisputed”; the tribe merely sought “compensation for damages
allegedly suffered by actions committed against their possessory interests.” Id. at 338. But the Tenth
Circuit rejected this distinction and held that the tribe’s claims, like those in Oneida I, dealt with “pro-

tecting “possessory rights to tribal lands.”” Id. at 338 (quoting Oneida I, 414 U.S. at 677). The court

2 The opinion in Owens Valley was subsequently withdrawn, and the case dismissed, because the
defendant passed away during the course of the appeal. See 192 F.3d 1330; 201 F.3d 444 (9th Cir.
1999). Thus, Owens Valley is not binding precedent. However, recognizing that there is no indi-
cation the Ninth Circuit found fault with its analysis in the original Owens Valley opinion, district
courts within the Ninth Circuit have repeatedly cited to it as persuasive authority. See, e.g., County
of Mono, 2021 WL 3185478, at *1 n.2; All Mission Indian Housing Auth. v. Magante, 526 F. Supp.
2d 1112, 1117 (S.D. Cal. 2007).
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could “see no reason why the present case should merit different treatment than that mandated by the
Supreme Court in Oneida.” 1d.

The second Tenth Circuit case is Pueblo of Isleta ex rel. Lucero v. Universal Constructors, Inc.,
570 F.2d 300 (10th Cir. 1978). In that case, the Pueblo of Isleta tribe “brought the action to recover
damages for injury to property within the boundaries of the Pueblo,” which resulted from “blasting
operations” by the defendant “carried out beyond the boundaries of the Pueblo.” Id. at 300. The tribe
alleged “damages to some 30 private residences on the Pueblo” and “damages to the lands as well as
the improvements.” Id. at 301. The district court dismissed for lack of subject matter jurisdiction
because “the property rights of the Tribe were not involved,” but the Tenth Circuit reversed. Id. at 300.
Citing to Oneida | and Mescalero Apache Tribe, the Tenth Circuit reasoned that, under Oneida I, “fed-
eral laws have continuously protected possessory rights to tribal lands,” and held that the tribe’s claims
fell within the Oneida framework. Id. at 301-02. “The damage here, as in the other cases, is to tribal
rights,” the court held, and “damage to property as a result of concussions should not be distinguished
because there has not been a physical invasion.” Id. at 302.

Mescalero Apache Tribe and Pueblo of Isleta both recognized that, under Oneida, federal law
governs claims by Indian tribes for damages to tribal lands, as part and parcel of the tribes’ protection
of their possessory rights. This makes sense as a matter of logic and law because damage to tribal land
interferes with and frustrates the Indian tribe’s full enjoyment of its possessory rights in that land. See,
e.g., Makah Compl. {{ 1.7, 4.186, 4.187, 4.188; Shoalwater Bay Compl. {1 1.7, 4.186, 4.187, 4.188
(alleging “existential threats” to tribal lands, including “destruction” of lands and natural resources and
sea-level rise, and a need for tribal citizens to “relocate[e] . . . to higher ground”); see also, e.g., Pueblo
of Isleta, 570 F.2d at 302 (comparing “damage to property” on tribal land to “physical invasion” for
Oneida purposes). Critically, as Plaintiffs concede, this case implicates precisely the type of “aborig-
inal” lands “occupied” by Indian tribes for “millennia” (Makah Compl. § 1.7; Shoalwater Bay Compl.
1 1.7) that were at issue in Oneida | and Il, and recognized by the Supreme Court as subject to “Indian
title” and tribal “possessory rights.” Oneida I, 414 U.S. at 667. Thus, Plaintiffs cannot reasonably

pursue claims, for example, that sea level-rise is threatening to swallow up their federally protected
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coastal lands—or that wildfires are destroying their treaty-protected natural resources—while at the
same time maintaining that this case in no way implicates their “possessory” rights. Indeed, because
Plaintiffs allege that their tribal lands and resources are facing “existential” threats, suffering damage
to the point of being destroyed or disappearing altogether, these claims necessarily implicate Plaintiffs’
possessory rights.

Subsequent cases in the Ninth Circuit have affirmed this position. For instance, in Gila River
Indian Community v. Henningson, Durham, and Richardson, a breach of contract suit related to the
construction of a building, the Ninth Circuit explained that “[t]he common thread running through”
cases like Oneida I, Mescalero Apache Tribe, and Pueblo of Isleta “is that they all involved possessory
rights of the tribes to tribal lands.” 626 F.2d at 714. Thus, federal jurisdiction existed for suits involv-
ing a tribe’s “possessory right to the land,” or where the tribe “[sought] recovery for damages to Indian
land.” 1d. (emphasis added). In Henningson, the court found that these issues were not present in the
plaintiff’s “simple breach of contract case,” and declined to find federal jurisdiction because the “dam-
ages sought were not for trespass on the land, for restoration of the land to its original state or for
irreparable injury to the land.” Id. at 715 n.8 (emphases added). If, on the other hand, the damages
sought were for alleged “injury to the land”—as are the damages Plaintiffs seek here—removal would
have been proper.

Owens Valley, 185 F.3d 1029, is in accord. In that opinion, the Ninth Circuit explained that,
“where a tribe seeks damages from a non-Indian “for trespass on the land, for restoration of the land to
its original state or for irreparable injury to the land,” federal jurisdiction exists because the Indian
right of possession itself is at stake.” 1d. at 1033 n.4 (quoting Henningson, 626 F.2d at 715 n.8) (em-
phasis added). The court ultimately declined to find jurisdiction over an unlawful detainer action for
eviction brought by a public housing agency chartered by several Indian tribes, on land held by the
Bishop Indian Tribe. Id. at 1031. Mirroring Henningson, the court concluded that a garden-variety
“landlord-tenant dispute[]” was not governed by federal law, because it did not involve a claim for
damages to tribal land allegedly committed by a non-Indian, which would have implicated “the Indian

right of possession.” 1d. at 1033 & n.4.
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Since these cases, the Ninth Circuit has again affirmed that tribal claims to “protect [tribes’]
possessory interests in their lands” are governed by federal law. Swinomish, 951 F.3d at 1153. District
courts within the Ninth Circuit have done the same. In Begay v. Kerr-McGee Corp., the district court
explained that “[t]he rationale in Oneida has been extended to include actions brought by Indian tribes
for trespass, and to actions brought by Indian tribes for damage to tribal lands,” because such actions
were to “protect the tribe’s possessory rights in tribal lands.” 499 F. Supp. 1317, 1321 (D. Ariz. 1980)
(emphasis added) (rejecting application of Oneida to personal injury action brought by individuals on
Indian reservation). And in Round Valley Indian Housing Authority v. Hunter, the district court af-
firmed that “[a]n action involving an Indian tribe’s . . . possessory rights of trust land would, unques-
tionably, create a question of federal common law.” 907 F. Supp. 1343, 1348 (N.D. Cal. 1995) (em-
phasis omitted) (holding no federal jurisdiction over landlord-tenant dispute brought by individual
tribal member).

More recently, in Gila River Indian Community v. Cranford, the district court affirmed that
claims “brought by a tribe ‘to protect its federally derived property rights’” were subject to federal
jurisdiction under 28 U.S.C. 88 1331 and 1362, noting that “federal law provides the source and defines
the extent of tribal property interests.” 459 F. Supp. 3d at 1252, 1255 n.13 (emphasis added) (quoting
Henningson, 626 F.2d at 714) (finding federal jurisdiction over suit by Indian tribe to protect water
rights). And in Carney v. Washington, this Court found federal jurisdiction over a property dispute
between a non-Indian landowner, an Indian tribe, and the State of Washington, because the case
“rais[ed] for consideration issues that are necessarily federal in nature” and were “governed by federal

law.” 551 F. Supp. 3d at 1052.

3. Oneida I And Its Progeny Make Clear That Claims Alleging Damages To And In-
terference With Tribal Lands Are Completely Preempted By Federal Law.

Not only are actions by Indian tribes for possessory rights and damages to tribal land governed
by federal common law, they are also completely preempted by federal law—and, thus, removable—
regardless whether Plaintiffs have affixed state or federal law labels to their claims.

a. Oneida explained that an action to vindicate tribal land rights necessarily “[arose] under the
Constitution, laws, or treaties of the United States,” given “the nature and source of the possessory
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rights of Indian tribes to their aboriginal lands,” which are “conferred by federal law, wholly independ-
ent of state law.” Oneidal, 414 U.S. at 666-67. “Although Oneida I did not speak in terms of complete
preemption, the [Supreme] Court has since characterized the decision as holding that a “state-law com-
plaint that alleges a present right to possession of Indian tribal lands necessarily asserts a present right
to possession under federal law, and is thus completely pre-empted and arises under federal law.”” K2
Am. Corp., 653 F.3d at 1030 (quoting Caterpillar, 482 U.S. at 393 n.8); see also Franchise Tax Bd. of
State of Cal. v. Constr. Laborers Vacation Trust for S. Cal., 463 U.S. 1, 23 n.25 (1983) (describing
Oneida | as of “similar effect” to complete preemption).

Subsequent Ninth Circuit case law has cemented this categorization. As stated in Coeur
d’Alene Tribe v. Hawks: “The Supreme Court later characterized” its holding in Oneida | *“as ‘similar’
to complete preemption cases in which the preemptive force of federal law ‘is so powerful as to displace
entirely any state cause of action.”” 933 F.3d 1052, 1057 (9th Cir. 2019) (quoting Franchise Tax Bd.,
463 U.S. at 23 & n.25); see also, e.g., K2 Am. Corp., 653 F.3d at 1030; Holman v. Laulo-Rowe Agency,
994 F.2d 666, 668 n.3 (9th Cir. 1993).

Just three years ago, this Court embraced Oneida | as an example of complete preemption.
Carney, 551 F. Supp. 3d at 1051-52. The Court summarized Oneida and noted that the Supreme Court
“has subsequently referred to its decision in Oneida as an example of one of the few areas of federal
law where preemption converts a state-law claim into a federal one for the purpose of establishing
jurisdiction.” 1d. at 1051. The Court then explained why complete preemption made equal sense in
Carney, which involved a property dispute relating to tribal land, and which was filed in state court but
removed. The plaintiff, by suing the tribe, was “raising for consideration issues that are necessarily
federal in nature, in that they are governed by federal law and important to the federal system.” Id. at
1052. “The federal interests in providing a federal forum to determine an Indian Tribe’s rights to lands
... are sufficiently strong to convert a state-law claim into a federal one for the purposes of jurisdic-
tion.” 1d.

Other district courts have likewise recognized that Oneida reflects a type of complete preemp-

tion. See, e.g., Saale Family L.P. v. Spire STL Pipeline LLC, 425 F. Supp. 3d 1082, 1091-92 (E.D.
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Mo. 2019) (noting “Native American tribal claims to possession of property” as an “area[] of federal
law” for which “the Supreme Court has recognized complete preemption”); Morales v. Union Pac.
R.R. Co., 2005 WL 8160466, at *3 n.2 (D. Kan. July 16, 2005) (“The Supreme Court has also found
federal treaties with Indian tribes to completely preempt state law with regard to land claims.”); H-
Quotient, Inc. v. Knight Trading Grp., Inc., 2005 WL 323750, at *3 (S.D.N.Y. Feb. 9, 2005) (recog-
nizing “Indian land grant rights” as a category of cases in which “[t]he Supreme Court has found com-
plete preemption”). In short, the conception of Oneida as an example of complete preemption is man-
dated by binding precedent and should be followed here.

b. Plaintiffs argue that Oneida is supposedly “better understood” as an example of Grable
rather than complete preemption. Mot. at 8-16. As explained below, Plaintiffs’ claims are subject to
removal even under the Grable doctrine. So, even if Plaintiffs” argument were correct, it would be of
no help to them on the removal question. In any event, the argument that Oneida did not apply com-
plete preemption is contrary to directly applicable precedent, unsupported by any case law, and ignores
the unique nature of federal Indian law.

First, as shown above, courts have repeatedly characterized Oneida as a complete preemption
precedent. “The Supreme Court has made clear that the [] courts must follow Supreme Court precedent
until the Supreme Court itself declares it no longer binding.” Musladin v. Lamarque, 555 F.3d 830,
837 (9th Cir. 2009); Doe v. U.S. Dep’t of Justice, 650 F. Supp. 3d 957, 1003 (C.D. Cal. 2023) (“[1]t is
this Court’s duty to say what the law is today, not to speculate as to how the Supreme Court may rewrite
the law tomorrow.”). Plaintiffs have provided no authority under which this Court may deviate from
well settled law.

Plaintiffs have likewise provided no case law that actually endorses their suggestion that Oneida
IS “better understood” as an example of Grable rather than complete preemption. To the contrary, this
appears to be largely an “understanding” of Plaintiffs’ own invention. The sole support cited by Plain-
tiffs for this proposition is “a footnote within [a] sentence” of Beneficial National Bank v. Anderson,
539 U.S. 1, 8 n.4 (2003). In Beneficial National Bank, the Supreme Court confirmed that complete

preemption applied to causes of action brought under certain sections of the National Bank Act and
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described other examples in which it had found complete preemption involving a federal statute. Id.

at 8=11. Then, in a footnote, the Court wrote:

This Court has also held that federal courts have subject-matter jurisdiction to hear pos-
sessory land claims under state law brought by Indian tribes because of the uniquely
federal “nature and source of the possessory rights of Indian tribes.” [Oneida I, 414 U.S.
at 667]. Because that case turned on the special historical relationship between Indian
tribes and the Federal Government, it does not assist the present analysis.

Id. at 8 n.4.

Plaintiffs erroneously assert that this footnote indicates that the Supreme Court has “backed
away” from categorizing Oneida as complete preemption. Mot. at 14. But Plaintiffs” assertion makes
no sense. By citing Oneida in a complete preemption case, the Court acknowledged Oneida as an
example of complete preemption, premised on “the special historical relationship between Indian tribes
and the Federal government.” Beneficial Nat’l Bank, 539 U.S. at 8 n.4. Because that same unique
context was not present in Beneficial National Bank, Oneida was of no relevance in that case. The
Court was not “retreating” from viewing Oneida as a complete preemption h