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AAt'At'*)�pu''�=E �%�]�u%���k

�%�]�u%���k AtA*
ADD 03

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 3 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 3 of 48



����������	
���
���

��
�������
������		���������������������������
��������	
����������������
������������������������	
����
���

��
�������			����	���
����������������������
���	����������	����	��������������	�������������	
�����
���

��
�
�����	���
�����	�����������������	��������	������
�����

��
���	����
����
	�
�����������
�����������������������

��
���	������	�	���	��
���	������
	
�����	���
��
	�
�
��������
��������
��
�����������	����������������������� 
�
��!
����"���#���$%&% %�'�'���������(�
����������
�
����)�	��������	��
�������
�����������
������	��������
&�
���������	�	�

	�������*����

�
�����

�����������	���+�,���������"���#���$%&% %�'�+,(��
����-��
�����
�
�����������������	

����
�
�����������������
���	

��
��������������
������	����	������"���	��.������"������'/0+�#+,$%&% %�,�''������)%(��	������
	
�����	���
�
��


���������
�
��
	�����������	�������

�	�������������	�����������
���������"���	��.������"������'/0+%�''��1��������2*���2����21�����*���2���
�������3
4
������&����
����&������������
�
	������������	���/0������	�
��,5%�',��1��������2��������
���2���
����
����	��
��
���
����4����������
��������
�����������
������

�������
���%�'���1��������2��
�
����2���
���
�������������������
�������������������
�������������	������	����������	�
��	

�������	�	
	�������
���������������
������������	����
����%�'+��1��������2�
4
�����������
���2���
����"��
��������
�������	��
���������
����������	����''����,��"��������*����

�!
����6�

��	��� �����
�"���#���$%&% %�'�,'����,��"�(���7��
����
������������������	8��������
��	�����������
�������	��
���������
����������	���/5�,������	���	�
���� ��
����
4
�������
�����
�	���������
�
����	��	��	����	�	������������
	����������
����������	������'��������&�
	��!
����9	����

�"���#+,�$%&% %�5/,'(����������	��
��	��
����
������������

�	��������	�������������&�
	��!
����9	����

�"���#+,�$%&% %�5/�'������)%(��
�������������������"������ �����������9��
�����8	����

��
���
	���������������	�������
���������*����

�!
����6�

��	��� �����
�"���#��$%&% %�'�'��
�(���.��
����
4
������
	����

��
���
	���������������	���'',�������� 
�
��"	��"���#+,�$%&% %��+',(��
���*��
���	��	����
���
4
����������	�

������
��������	8������	����������������	�������"��	�	���
�����
���
���
��	��������
����������	������������1�8	��&����
����� �����
�"���#'0�$%&% %�,5�5(%�1�����������������	��
��������
�����	��
��	����������	
����
�����
��	�������������	���	������������	�������	�	�


��
	�����������	��
����
��
�
4
�����������
��������������
�
��
�����"�����������*�������	���
�
��
����
���������������������	��
�����
���

�
����
���

��
��
	)�	����
	)���	����
���

��
�������������	���
����
�
���������
������	8����������
���

��
��
��������������	���
��%�'0��1��������2�
�	�
�
���
����2����2�
�	�
�
���
������������$�	����&�
���2���
��������
������������$�	���&�
�����	��
��	�����������	���	

���
�%�'5��1��������2�
���

����������2���
���

�����	�����	
�
	�����	��
��
	����
�������������
�������	��	����
��������
	���
��������������������������
���	��������
�
����������
��	������������
�����
	�	����������������	���������

���������$�	����&�
�����	��
��	�������������������������	�������������
�	���4�������
�
	������������:
������;&������*	������ ������
�	���
���:
�
�������"���#'5�$%&% %�'<�'������)%(���
���&�
������
��

�������������
�������	��������������
���=��	
����	��������	�����������������
��������������
������������	��	������

	��
�	����
�������������
�=��	
����	��%�'���1��������2����������
�	
	��2���
���
����
�	
	������
����	���
��
����	�����������������
�����������
�	�
�
���
�����������$�	����&�
�����
���
����
�	
	������
����	�����	���	��������������������	��	��	����������$�	����&�
����
���	��
��
���	����������������
����������
��������������
��
������
����
����
	�������
%�'<��1��������2���������
�	
	��2���
���
����
�	
	����	��
��	������������
	�	�����������������	�
���
�����

	������������
����	���
��
����	�����������������
���

����������
�	�
�
���
������	��	������$�	����&�
���%�'/��1��������2������	���������������������	��	��	����������$�	����&�
���2���
���������������������	��	��	���������$�	����&�
��������	��������$�	����&�
�����	�	4����	���$�	����&�
���������
���������
�	������������	�������
�����	�������	�����
�	��

�
��������������	�������$�	����&�
����	��
��
���%�,���"��1��������2�������������
���2���
����	��	�������
������
������
��
�������������	��������
�	��������
����	���������	��������������
���		��	�������
������
�����������
�	
	������
������������
�	
	����
�������������	���������
�	���������
�	
	����
����			��	�������
������
����
�	
	�����	�
�����������
������	����
�������������������
��������������
��������
8���
	�)�������
�
��������������	�	

����
������
���	�����&�
������
��

�������������
������������������������
��������������	���������

���
��	�	�	���
��������
�	
	���	����	
��
���������
��%�&�����������������	��
����
���������������	�������
��	�	�
�	���	�������
�
����������
������
�����
�	
	������
���	��	�	
�����������	���	�
�	
��������������	�������	���	��������	�����������
�����
�	
	��%�7��=�������
������
��
4
�����������
������	����
�������
��������������
������
�	������
����������������
���
��	���
����8�����
������	����	������	���/5���
���������+�������	���	�
����	�����������2�������������
���2���


���
��������������
��	���������������
��	��������	����
��	���
��	���
��
��	����������������
��������	���������
������
�	�����		��������	��������������
4
�����������
������


������������	����������
����
�������������	��������
�����
�
������	����������
������
�	�����	�������
������
�
��������	������
������������	�	������������	��������
%� ��=�������
������
��
4
�����������
������	����
���������
	���������
����������������
����
��	������
��	����

������
�������
�	
	���
����8�����
������	����	������	���/5���
���������+�������	���	�
����	�����������2�������������
���2��


�����	��
������������������������
����
��	����
����		����������������������
����
��	�����


������������	���������
����
�������������	���������
�����
�
���
��������	����

�������
�������
�	
	�������
�	���������	������
�����������	�	�����������	���������
%�9��1��������2�������������
���2����������	��
����
���	�����&�
������
��

��������������	���
�)�	�����������	����������
�����������	4�������������	���	���������	����	���

��������������
��	�	����������������
�����������
8��
	�)�������
�
��������������������	������
�����	����	������������������
�)�	�����	�
������	��������	��������	���
�������	��%�1����8�
��	�������	������������	���
�
��
�����


�����
��
�����
���&�
������
��

��������������	����
��
�������������	���������������
�
����������
��������
�
������
��
4
�����������
��������������
�	
	����
��������


''>,'>,+��<?,,�": 
����?�

��


����?�

�� ,>'+
ADD 04

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 4 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 4 of 48



�����������	���
�����
������������������	����������������������������	����������������
��
�������������������
�����������������	��������������������������������������
�����
����������������	�����
�������������������	������������������������ !� "#$%&'()�(*�#+,-.')�.$.&/.�).-'0+�0'$$.1+&�.)2�).-'0+�#(,3(,.-'()&�4��!�5)�1+)+,.$�46������
�7�8���������������7������������	������8���������	���������	������	�������������9����������
�����9������:������������������������
�������������������	�����;��������<���=��9������:���
��������
����<	�>?;�@���:��A��BC!�����������<���=��9������:���
��������
����<	��>?;�@���:��A��A������D�C4�5!�����9�����������
�����9������:������������������	������������	���������
�����@�������������E�����
���F����55!�����		���������������������8��	��������	������8���	����������������	�����A?�	!������	��<	��>?;�@���:�A�A;�	!C����!�G'H'-.-'()�46�����	����������������������������������
��������������������������������������	���������	�������!������	���������	�����������������������������������������������������I��������������	�����
�������	�����	��������������	�����������	��	�������J!� "#$%&'()�(*�$+)2+,&�)(-�3.,-'#'3.)-&�')�H.).1+H+)-�4��!�5)2'#'.�(*�(K)+,&L'3�-(�3,(-+#-�&+#%,'-M�46������
�7�8���������������7������������	������������������������������������8������������	������
��������
���
�
���������������������	�����������������	�������8�����������
�������������	��������	������������������������������������������������	���������!�J(,+#$(&%,+�46������
�7�8���������������7������������	������������������������������������������������	���������
���
�
���������������������	�������������������	�����������8����������
����������������4�5!�����	�������������������������	�����F�����55!�����������	�����������������4���������������	��������������������	��������	����!�������D�����������������������	�������
�������������������	����������8���������������������������=���������������	�������������	�����������!�A!��������������������������������	�������������4�	����	�������������������������������9��������:�����
��	��N����8���������	���������������������	������������=�������������
�������������������������	�����������������������������	����������������������������������������������������=�������������4��������������	��������������������	��������	����!����������8����������������������������������������	�������������������������	��	������	�

��	�������������������
������	�

��	��������������������
�����=��
������		�����
��=���	����������������
���������
����������D����
������E!�N.,-'#'3.-'()�')�H.).1+H+)-�4J����������������������
������J!4��!��������
�7�����	���������
���
�
���74�5!�
������	������������	������
��������
���
�
��������������������������������������������	�����F�����55!������������	�����
�����������
�����	���	��������������	����������������	�������
������	�������������������	����������������F���!����������������������������������������������	�������8�����������
��������������	������	�������������������������������	���������������	������������������	���������
���
�
�������������8��������������8��������������������������������������������	��������	�
���������������	��������������������������4�5!�����	�������	�����
�=��
�	�����������������������
������	�
�����	�����������������������������	���������	����������������������������=����������������������������I��������������	���������
����������������	��	�����������������������������	�����F����55!�����	�����	������������������	�
���������������������
���
����������������������	���������	�������������������������
������
������������������������4���!�����������������
���
�
�����������������������	��������	�
������
����4��4������	�����
�=��
�8��������	������������
������	�
�����	�F������!�����������������������������������������������������	����������������
����������
������	���������
��������������	�����!��������������������	������������������������	���������������
������	�
�����	�F����!��������
�7�����	���������
���
�
���7������������	�����������
��
�����	�����������
�����	�����������������
����8��	������	������������������	������������������������	�����F�������!��������
�7�����	���������
���
�
���7������������	����4�5!�������
�����	���������������������������
������������
�����	��������������F�55!���	�����
�����������
���������������������	���������������	�����	�������	�������
���
�����������
��������������������	���������8���������������������
����	��������������������������������
������	�
�����	�F�555!�
��������
���������	��
��������
������	������������������������������	�����������	��������������F�5O!�
��������
�����������=��
�A����
���������	�������������������������	�����F�O!���D�����
�������������	����������������8����
�����������������
�����������������������������������������I��������������	�����	����	�����8��������������������	���������������������
���������������������������������
��������������������	�����F�O5!���������
������	�����������������	�����	��������
�����������������
���
�����������������	����������������
����������������������������������������	�����F

AAPBAPB?��QRBB�<S �����R����=

�����R����= ;PA?
ADD 05

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 5 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 5 of 48



���������	�
�	
��
�����
���	��	�
�������	��������������
��	����	���	���	������
����
��	��
�����	�����	�
���
��������	�������
��	���
	����	����������
����������
������������������
���	�������������	��	������������������

�����������������������	���������������	��������
��	��
����	�����	�
���
���������	�������
��	���������
	�����������
�
�	�
���������
�����	��
�

�������	��
�� !"�������	����	�	������

����	��������	��
�����
��
#���
�������
�	��������
	���

����	���$�	��
���%�
	�
��
���&��
����	�����	��
�����
�	������	��	���������������	�����	�
���
���
�����
	����	��
�	������
�
��������
���������
�������'�(��)*+,-�*,-./'#0��
�����
�	��������	��1����23*,4/564�67�8-,95*'#:���	����;��	�
���
���������	;��
��
��������������
�
���	��
���	��
#�����
�������	���������������
�	��
�	�����������	�	��������������������������	���
�������
�	��
��
��	���������	�����
	����	��������������	��
��������
	�
�
������	�������������������	����������	��	���
��������	�����
��	��
�����
������	������������	��<���������
=�
�����
������	������������	��>	�	���
=��
�������������	�����	�������������
����
����	��
�?@?A����	�	���?B�������	�����
��	��
�����
������	��$�	��
���%����	�C
��
�0���
��	��	��
�D������������������	�'�����<54E485EF�6-�E9.545/*-E*5G,�7H48*564'#:���	����;��
�
������������
��	��	�����

�	��
;��
��
�������

�	��
�
������	��	�����������	���
����������

	�����������������������

	���������������������������

�����
���������	�������������������
�
����������������������������

�	��
'������<6-,8F6/H-,��76-,8F6/,'#:���	�����;��������
��;��
��;���������;����
��������	���������I
���
����
��	���I
�����������������������	��	���
��#���������
��������	������

������J
����
	������������������������������
�
J
���������������
���������������������
����
������������
�����������������
����
����������	�
�	����������������������
����	�������������������	���������
��	�������
���	�
���
���������	�������
������
	���	����������
����
����
��
�
	�	���
���	�
���
���������	�������
������
	���	�����
��
��
��	���	����
�	��
������������������
	�����������
���	���������������
���������

������������	��������
���I
�����������
���I
�
	��������	��
��	�	���	�������������
����������������������	���
�������	�����	��	�	������
��	���
	����	����	��������
'�����K,49,-'#:���	����;��
���;����
�#�����
��
�
����������	�����
�	�	
	��
���������
����
����	��
�?@?A����	�	���?B��������
��
�
���������	�

��
���������
����
����	��
�?"LB����	�	���?B������������
=�����������	��
�����	�����

����	���<����%����	�0�	����?�"?��?B�C'>'%'�B!!?��	���I'��������������
�����	�
�	������
��	��	�����
��������	������
��
�
����������	�����
�	�	
	��
������
�������
���
��
��
�����
����������������
�������
���
��������
��	��	���=�������
���������	�
���
��������	�	�����	�=��������I
����������
��	���
	����	��������
�
�������	��������
������	���<�������$�	��
���M��	�����0������	��
��	���<�������(����K��
�M��	�����%������	��
��	���<������0����
�	
����M��	�����%������	��
������
���	�����
	�	��	��	��
�����
���������

����
���������������
������
	����	��
����
���������������
�	��	��
�
��������
���
	��������
�	�������
�	��
�	����������
	�����
���	�
���
���������	�������	�������
��	����	��������	�	���
���	�
���
���������	��	����
�
�������	��������
���
���������������
�	��	����������	�	����
�
��
����
��	��	���I
�����������������������	����������
�	���������
��
	�����
����
����
�	�����
�������

������	�
����������
�����������		����
	'����)N,-E*564EF�7H48*564'#:���	����;�����	��
����

�	��
;��
��
�������

�	��
��
������	��	������������	��������
	��
�����������	��
����
�����������������	�
������������������������
	�����������'�����>,8H-5*O�54*,-,/*'#:���	����;���
��	���
	����	;��
��
����������	�

���������	��������������	�
�	������
��
	��J
����
	����
�������������
��	���������
	�����	���
���������
	������������
���
���	��������	�����
�
�	���������
�	�����
���	����������
	������
����	�����������
���������
	�������
���	����������	��
������
�
�������	�������
'�B?��:���	����;�����
;����
���
��
�����
�����������������	��
���������	��
�����	
����������
���	�
���J��
	���
	
���������������
	�	���C
�	���>	�	���P����
��
	��>	�	����

�������	������������
������	������
��������
������>	�	�������
��
	���	�	������'�BB��:���	����;�������;����
���
��������
������=�
����
���
�����
��
������		�
������	��
������������
����
J��	�
��������
���������
����
���
�������������
���
	��	����
����
��
	���
��
��
��	������
��
��
	������������
���������������
	��
������
���	����������������	��������
	��
�
���
����Q����
���
��	�
����������
	�
	������
	���
�
	����
	����
�����0���
�������������������
�	���
������
���	�������
�����������	��
������=���������	��������	�	����������������
��������
�����������	�����
�	�	����������������
��������
����D���������
�������	����
��
������
�	�������	�����������������
���	��=���������	�������������������
���
���
���	�	��
��
��
����%���������������
�����������
�	������������

��������	�������������

�������
����
	�����	�����	�������������
����
�	���0	�����2
�����0�	����?�LR�SRB

??TB?TBR��@1BB�0M ���
	1���
=

���
	1���
= RT?R
ADD 06

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 6 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 6 of 48



������������	
��	��
�����������	�	��	��������	�
�
���	����	�	�
����
���	��	�
�
���������������
	�
����	�
������	�����
�	 ���	���!	"���
������������������	���	�
�����#����������$�
�%&�������������
����������
�	�������	������	�
����'(�&���
����
�
�	���������
�	���	�����	���
����������	�	��	���������	���������
�������	���������	�����
	�����������������	����"���
	��	��"��
	�����	���	�
����#'��)�*)�*����#'&�)�*����
����
�
�	������)+*�
�	���������������
�������	�
���,	��)�-*�.�	�
	����/�	��0	/����/�	��0��/��	������
�	���	���������	��0�������	�	��	����,�����������
���	�������
�		�0�����	�
���������
�������������	��	�	������
�1	�����
�	�	0	�
����
�	�
��	�
�����	�	��	������,�����������
���	���
��
�	�	�0�����	�
���������
�������������	��	�	������
������
�������	��������	0����
	�
�	��	�	��	����
��	�
����	�	��	������,�����������
���	���
�	��������������	��0	����
	���������
�	�
�1��"����������
�	����
�������������	�	�	������
����	0	�
��������,	�������
�"�
	�����"	�
��
�	���������	��
������	����	����
��
�	�	�0�����	�
������������
�	����	��	���
���������	�	��	����
��	�
�����	�	��	��.�	�
	���������	����������
�������
���
��	��"�����
	��
����	����
��	����"�����
�	���	����	��
������
����	�������0�����������
	���
�0	���
	��������	���
	��������	0����
��������������"���
��	�
	�	������0���������
��
�	����	����0��	���������
����
�1	�����	���	�
����'(�&)�*����
����
�
�	���������	�	�"	���������
���	������������	����0��	�����	��
�	�+����
	��!	��	������2�	�"	����$����
���	�$�
�%&��������3����	
��	��
�)�&*�.�	�
	����/�	�	��/����/�	�	�������
���/��	������
���	���
�����������
	�
���
���	����	�
��	�	���
�1	����
	����������������
����
���	��0�����
��������
�	�	0	�
�������	�	��	����
��	�
	�	���	�	��	��������,�����������
���	��
��
�	�	�0�����	�
��
����	0	�
����������,	�
�	��	�	��	������,�����������
���	�����
��
�
�	�������
���"��
	�
�����	�����
��
�������"	��
����	�	�
������
��	���������	��
������	����	����
�	�	�0�����	�
��.�	�
	���������	�����
�����
�����
	��
����������
������
�
�	�����
�������
�	��	�	��	�����
���"	��������	�	�
���	���	
	�����
	�
��������"���1	��
�	���	��������
��	����������0	����	�
����,�
�������	���������	�	��	����,�����������
���	�������������
	����
�����
	����
	��������	������"�����	��	����0	��������	�
���
������	"�	"�
��������	��
�0	����
	�����	�"��"���	4��0�
�������	���������	����	�	�
�����	�1��"����
���	��������	�
��������	����
	�����������������
	�
�	�
�	�
��������	��
��������0�����������
	���
�0	���
	��������	���������������
����"��	����������	����	��
�������	�
��
�������
��������
	�
�
�	���������	��
�������	����	�����
�	�	�0�����	�
��.�	�
	���������	��
�	����
������	����	�
�	����
��������	���	�
�����������	��	�������������
��������
�	����	�	�
�	�5�	���	�
��	
	����	��
��
������	�������������
������
���
�	���	����	���������	����
����������	����
6	��	�
�0	�
��������	�0�����	�
�������	�	����	�
��
�	
�������
�
������
���"	��
�	�
�	�
���	�
���
���������	���	��������
���������
	������,�����������
���	����������
�	����	��	��	�	������
�����
	�
�
�	���������	��
������	����	7�
�	�
	���������	�������
	�
�������
����������
	��
���"	�
�	�
�	�
���	�
���
���������	���	��������
���������,�����������
���	�������������
	�����
�����
	����
	������)�3*�.�	�
	����/�	�����/����/�	�����	/��	�������	��0	���	��0�����	�	���������	�	�������
���7�-����������
	���)��������"�
�	�
	����/�	��0��/�����/�	�	�������
���/*�������	�	�����	�	�
���
�0�
�	���	��
	��
�	�	
��)�(*�.�	�
	����/
�������
/����/
�������
�
���/��	������
�	���0	�	�
��������,�����������
���	�����������	���������"�����,�����������������	���	�������
��)����	���	������	�
����(����)�*����
�
�	�&'*���������
�	����	�������,�����������
���	������������		�����	�
	������
�������
�
����������������������
���
������	���
�	�
	��/
�������
/����/
�������
�
���/�������������	������
����"	����
�����
����������
	��������������	�
���
��
�	�
�������
�
�����0	�	�
�������
�
�	������������	��
��"����0	��	��	�������������������
���
������	�����������������
����"	�������	�������	�	����������
����
�������0	�	�
�������
����
�	��
���"	��������,�����������
���	�)�#*�.�	�
	����/���
	���
�
	�/�����/�
�
	/�������	�
�	��	0	�����
�
	�����
�	����
	���
�
	���
�	�+��
���
�������������
�	��������	��
�����5�	�
��!�����8�����$�	�������������
�	����
	���
�
	��9��"���:��������
�	�������	��
�����
�	� ��
�	���;������������������
�	��
	���
�����������	�������0	��������
�	����
	���
�
	�������������
����)�<*�.�	�
	���/0	��	�/��	����	0	����	�����
���������
	�����
�����
�	����
�����������
��0���	���	������������	����	��"���	���������	�������
�������
�
���������
	��)�'*�.�	�
	����/��������/��/��,����������
	/������/
�	�
�	�
/���������0	�
�	��	����"����0��	������	�
�������&���
�	�������=��
	�+��������$�
�%&���������('�-
�)-�*�.�	�
	����/
	���
�������	�/�����/���
�"�����,��	/���������0	�
�	��	����"����0��	������	�
����3������
�	>	�	����=�
	��5����
�������
����$�
�%--���������-(�
�)-�*�.�	�
	���/��
���������
��"	��������/��	����
�	���
���������
��"	����������������	�����	���	�
����-��)�*�&���
�	�>	�	����=�
	��5����
�������
����$�
�����	0��	���������
�
���	�
����'(�3����
����
�
�	�)-�*�.�	�
	����/�����	/����/�������
�/����	��
�����������
	���������	�����
��	��
���	�
�	��
�����������������
���������
��������	���	�
����-������
�	�>	�	����=�
	��5����
�������
����$�
�%--���������-��
�)--*�.�	�
	���/�����
��
�������
������
/�������������	����
���
��	�����
	��
�������	�	�	�
������
���	����������������4
��	����������"����	��	6������"��"	�
�����������
	���	�	��	���
��
�	�	�0�����	�
����������	4�����	����"	�
����������
����������������
������
��������"�������	�
�	�����	�
��������
�	�	�0�����	�
���������	�
��������"	�
����
����"���������������������������	����������	���
�����
	��
������	��	�
������	��	���	��0���������������
�	�������	���"	�	
����
�
�������������"������������
�����)��������"��������
���������	������
���*��������������	�����
���������������"����������
�	�����������"7�	4�	�
�
��
�
�	�
	���/�����
��
�������
������
/���������
�������	��	
���	������������"����	����������������
����
�	�	��������������
��
�	����	���	�������������
	������	��"��
	���������,�����������
���	���	���������"������)$*�
����"��)>*��������"�����)�&*�������������
�������	���
�����"��������	��	����
�����"���������
�	
���"���������	���	������
��)�����4
��	�������
�����"���������������
�	
���"��*�)-&*�.�	�
	���/��
	���
�0	���
	��������	�/�������	�����
������
�����
	��
�������1��"���
	����������	�������
	�������	��

��?��?�&��<@���$; ����
@����1

����
@����1 3?�&
ADD 07

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 7 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 7 of 48



����������	�
	���
���
���
�����	��
�������
������
�	�������	�����	�
������������������
����
�
�	��������	�����
������
����
	��
�����������
���
����		����	��	�	�
����	��	�������
�	�����
���	�
��
�����	������
�
�	��������	����������	���
�	�	�������	�
 ����!�����
�	�������
 �����	��	���������
	��!�����"���	��� �
�	��	�	����
���
	��
�	����������������	�	�
����
�	���#�����������
���	�������������
�
�	�������
 ��������	�������	����
�	��������
���	���	�����	���������	�����������������������������	�
������	��� �
�	��	�	����
�� �����	����	����	����
�	�	$��	��	%�����
�
�	�
��	�
�	��	�	����
���"���	��
�	�������
 �
�	��	�	����
�������
�&��!�������������	�����
��&��!�
��
��� ��#�����������
���	�!��������
�	����'	�
����
�	��	�	��	����
��	�
	�	���	�	��	�!���������	�����������������
�
�	������
 (�������	��	�	����
��������$	���	�
�	�
�
 �!�������"���	��
�	�������
 �� �	���	�
�����
��������� ��
�	����$����
�� 
�����	�������"����
��������
�������
�	�	)	����	����	���	�
����������
����
 �� ��������	��������	���
���(��������	��	�	����
���"���	��
�	�������
 �� ����	��
���	�����	"�	�
(*������
����
��	�
����������
�	����	�������
�	��	�	����
����
�	�
�������
��
�
�	��	�	����
�������
����	��
�	�	"���	�	�
������	�
�����������������������������
����
�
�	�����$��	�����������	��
����������
���	������������
 ����	���
�
�	��	������
��
���	���
����#	��
��������
��	�����	���
������
�
�	�������
 ������������
�	�����	��
�����������	���	�	���� �����
�	����
����
�������
	���
 ����	��
�������������
	����	������ ������	
	�������
�����	�����	���
�����
�
�	������
 ������������������	�!�
���� ��������	��	�
���
�����	�
������	������	��	������������	�
����!�
��
�	��	�����	��
�����
���������
 ��������	����
����	�	�
�	�	��	�
�$	�	��������
	���
 ������ ����
�
�
���������
����	���� 	���
�
�	������
 ��������	�
����!�
�����	�����	���
���(�+��,-./01�20�3104(5�����66�.7780789.2-�91:;989-/(5���	�
�������
��
�
�	��	�	����
���������	�����
��&��!����
�	���

	���	�����	�������������������������
�	��	�	����
����
��	����
��
	�
��������
�
��
5�*���������	���	�
�	���
	����!�����
�	��	�	����
���"���	��
�	�������
 ��
�	��	�	����
������	����
��������������
	��"����	���������$��	����������	�������������$�����
��
�	���	$������!�	������������	�����
�	�������
 �������������	!�
���	�	���� ����	�
	�����������	�������������
���� ��
����������������
��	�<�����**��
�	��	�	����
�
��&��	�������	��
	���
�5������
����� ����
��������	�	��	<�������	$	�
��� �
��	�
	�	����
��	��	�	��	<�����������	$	�
��������
��� ��������	�$�����	�
���������
������	�����	�	)�����	�
���� ���	$����� ��	�	��	���#�����������
���	(�����=2.1>.8>/�.1>�78.?29?-/(5@�
���
	��
����A� 	������
	��B����� �CC��A��A��
�	��������
��
���������� �	����
����	�
��������
����������������
��	������
�	�������	������
��� ����
�	��	"���	�	�
�
������ ���
�������������
	���"����	�����	�������	����(������D892-89.(5*����������
�����	����
�����
��
�	�
�������
�	��
����������������
��	���	�	��	��
����������	�������
�	�������
��
���������������	�	�������
�	������!���%�*����	��	���
����������"��� �� ����	�$�����	�
�������	�������(�**��*�
	�$�	!��!�
�����
�������	�	�
��!�	������	��
����������������
�����
�	�������
 �����
�	�������	�����
�	������������
�����	��������
�	���
	�
�����������
�����
�����
�
�	�������
 (�***��,	$�	!��������
������������	��������������������
�
�	������	�
����	��������
�������������������	���
�	�
�	������������������	��	�������
���	
	����	���	$�������	���������������	�����
�	��	�������	�
 �����	�
�	����	�
 �!�������
��	$	���	�(�*E��=	����	�������	����	��	�$�����	�
�����	�������	���������
�
�	�������
 �
��
���	����	�����	��F	�	�����=
�
	������������!(�E��,	$�	!�����F	�	�����=
�
	��������������$	���	�
��	�������!��
	�����������	����������	���������
����	
��&��	�������������#�������!��
	������������	�	��
�����
�	�
�	�
�����������������������	�����������	��������
�����
�����
�����	���
�	�������
 (�E*��E����������	�
��������
�	�������
 ����������'�����������	�
�	�(�E**��=�	�����#	��&��!�	��	����	)�	��	��	����
�	����
����
�	��	�	����
(�E***����	��	��
�����������
�	��������	�����	�
��
�	�$���	����
�	�����	�
 �����
�	�����	�
 �!�����
����
�����
	�(�*G��D������ �&��!������	������� ����	�
������	��������
��������
�
�	�����	�
 (�G����	��	��		������$�����	������
�	���	�	��	������&	� ���	�	��	�������
�����
�����
�
�	�����	�
 ������
�	�����
 �
���	
	�
�
�	����
�����
����� ����������
	���$	�
���
���(��$��*12-89H�/2.1>.8>/�.1>�78.?29?-/(5�*��I807-82J�7;8?K./->�L-M08-�H.J��C��C���(5N�
���	��	�
�
������	�
 ��������	���	���	�O� ��C��C���������&�������	
	�����
����!�
���	��	�
�
�����	�	����
��	�����	����������	������������
�������
�&	���
��������
5������� ���	�����#	��&��!�	��	����	)�	��	��	����
�	����
����
�	��	�	����
<�����
�	��	��
�����������
�	��������	�����	�
��
�	�$���	����
�	�����	�
 �����
�	�����	�
 �!�����
����
�����
	�<������������ �&��!������	������� ����	�
������	��������
��������
�
�	�����	�
 <�����
�	���$�����	������
�	���	�	��	������&	� ���	�	��	�������
�����
�����
�
�	�����	�
 <�����		��
�	������
 ����
�	��	�	����
�
���	
	�
�
�	����
�����
����� ����������
	�����	�
���(

CCPACPAQ��R%AA��O ����
%����&

����
%����& �PCQ
ADD 08

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 8 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 8 of 48



���������	�
�����
���	����������
	��������������������� !"#!$���%�# %#! �&�#' $�("!)�%*�% �(+�! �,(&����������(*)�'*��-���!�.)/�*�"� (�% �# %/'-0(�!"���!� !0'-(��%*"�)!"$ �1!)��*�$-('"!���������!�# %$!)' !"�%+���!./! �$(*�2%$�!�&�+% �3!"��*0�(*)�,(�! �(-"���*$-')�*0���!�)%$'/!*��4*%5*�("�62�(*)( )�7�89�:��6��!*���-!)62�(*)( )�� ($��$!�+% �7*;� %*/!*�(-�2��!�.""!""/!*�<���("!���7*;� %*/!*�(-�2��!�.""!""/!*��� %$!""6��"�(--"(��"+&���!� !='� !/!*�"��*�$-('"!������;��2>
	�>���	

>�������
>
?	��	��
����*���!�$("!�%+�# %#! �&�+% � !"�)!*��(-�'"!�% �%��! �"�/�-( �'"!�#' $�("!)1&�(�*%*0%;! */!*�(-�% �*%*$%//! $�(-�!*���&��(�+($�-��&��*"#!$��%*�(*)����-!�"!( $����(�� !;!(-�*%�1("�"�+% �+' ��! �*;!"��0(��%*�"�(--�1!�$%*"�)! !)��%�"(��"+&���!� !='� !/!*�"�%+����"�"'1#( (0 (#���@��A%���*0��*����"�#( (0 (#��% ��*�"!$��%*��BC��1�����%+����"����-!�"�(--�)�/�*�"����!�-�(1�-��&�%+�(*&�# !;�%'"�%5*! �% %#! (�% �%+�"'$��+($�-��&�5�%�5%'-)�%��! 5�"!�1!�-�(1-!�'*)! ����"�$�(#�! ��A%�5���"�(*)�*0����"�#( (0 (#����+���!)!+!*)(*��%1�(�*!)�($�'(-�4*%5-!)0!�%+���!� !-!("!�% ��� !(�!*!)� !-!("!�%+�(��(D( )%'"�"'1"�(*$!�(��"'$��+($�-��&5�!*���!�)!+!*)(*��%5*!)���!� !(-�# %#! �&�(*)���!*�"'1"!='!*�-&�� (*"+!  !)�%5*! "��#�%+���!�# %#! �&��%�(*%��! #! "%*�5���%'��)�"$-%"�*0�"'$��4*%5-!)0!��"'$��)!+!*)(*��"�(--�1!�� !(�!)�("�-�(1-!�'*)! �"!$��%*��BC��(�����%+����"���-!�(*)�*%�)!+!*"!�'*)! �"!$��%*��BC��1�����%+����"����-!�"�(--�1!�(;(�-(1-!��%�"'$��)!+!*)(*���E��A%���*0��*����"�#( (0 (#��"�(--�(++!$����!�-�(1�-��&�'*)! ����"�$�(#�! �%+�(�)!+!*)(*��5�%��1&�(*&�($��% �%/�""�%*�$('"!)�% �$%*� �1'�!)��%���!� !-!("!�% ��� !(�!*!)� !-!("!�%+�(��(D( )%'"�"'1"�(*$!�5��$���"���!�"'1F!$��%+���!($��%*� !-(��*0��%���!�+($�-��&���B��3�!��! /�6�*)�(*�� �1!6�/!(*"�(*&��*)�(*�� �1!��1(*)��*(��%*��% �%��! �% 0(*�D!)�0 %'#�% �$%//'*��&���*$-')�*0(*&�.-("4(�A(��;!�;�--(0!�1'��*%���*$-')�*0�(*&�.-("4(�A(��;!� !0�%*(-�% �;�--(0!�$% #% (��%*��5��$���"� !$%0*�D!)�("!-�0�1-!�+% ���!�"#!$�(-�# %0 (/"�(*)�"! ;�$!"�# %;�)!)�1&���!�G*��!)�2�(�!"��%��*)�(*"�1!$('"!�%+���!� �"�(�'"�("�*)�(*"������.��3�!��! /�6"! ;�$!�"�(��%*�)!(-! 6�/!(*"�(*&�#! "%*�����5�%�%5*"�% �%#! (�!"�(�/%�% �;!��$-!�"! ;�$!�"�(��%*��+�--�*0�"�(��%*��0( (0!��% �"�/�-( � !�(�-�!"�(1-�"�/!*�!*0(0!)��*���!�1'"�*!""�%+�"!--�*0�� !#(� �*0��% �"! ;�$�*0�/%�% �;!��$-!"��5�! !�(�"�0*�+�$(*��#! $!*�(0!�%+���!0 %""� !;!*'!�%+���!�!"�(1-�"�/!*���"�)! �;!)�+ %/���!�+'!-�*0�� !#(� �*0��% �"! ;�$�*0�%+�/%�% �;!��$-!"��(*)�����5�%�($$!#�"�+% �$%--!$��%*��($$'/'-(��%*��(*)�)!-�;! &��%�(*�%�-� !$&$-�*0�+($�-��&�� !$&$-!)�%�-���(�������("�1!!* !/%;!)�+ %/���!�!*0�*!�%+�(�-�0���)'�&�/%�% �;!��$-!�% ��%'"!�%-)�(##-�(*$!"�1&���!�%5*! �%+�"'$��;!��$-!�% (##-�(*$!"��(*)�������"�# !"!*�!)��1&�"'$��%5*! ���%�"'$��#! "%*�+% �$%--!$��%*��($$'/'-(��%*��(*)�)!-�;! &��%�(*�%�- !$&$-�*0�+($�-��&��H��I% �#' #%"!"�%+�"!$��%*��B�J�$��%+����"����-!����!��! /�6"! ;�$!�"�(��%*�)!(-! 6�"�(--��*%�5���"�(*)�*0���!# %;�"�%*"�%+�"'1#( (0 (#���.����*$-')!�(*&�0%;! */!*��(0!*$&���(��!"�(1-�"�!"�(�+($�-��&�"%-!-&�+% ���!�#' #%"!�%+($$!#��*0� !$&$-!)�%�-���(��"(��"+�!"���!�$ ��! �(�"!��+% ����*�"'1$-('"!"�����(*)������%+�"'1#( (0 (#���.�������(*)��5��� !"#!$���%� !$&$-!)�%�-���(��"(��"+�!"���!�$ ��! �(�"!��+% ����*�"'1$-('"!"�����(*)�������%5*! "�% �%#! (�% "�%+� !+'"!$%--!$��%*�"! ;�$!"�5�%�( !�$%/#!--!)�1&�2�(�!�-(5��%�$%--!$���($$'/'-(�!��(*)�)!-�;! �"'$��%�-��%�(*�%�-� !$&$-�*0+($�-��&��@��3�!�� !"�)!*��"�(--�# %/'-0(�!� !0'-(��%*"� !0( )�*0���!�)!�! /�*(��%*�%+�5�(��$%*"���'�!"�(�"�0*�+�$(*�#! $!*�(0!�%+���!�0 %""� !;!*'!"�%+�(*�!"�(1-�"�/!*��+% �#' #%"!"�%+����"�#( (0 (#����K��3�!��! /�6�*$�*! (��%*�;!""!-6�/!(*"�(*&�;!""!-�5��$��$(  �!"��(D( )%'"�"'1"�(*$!"�+% ���!�#' #%"!�%+�*$�*! (��%*�%+�"'$��"'1"�(*$!"��"%�-%*0�("�"'$��"'1"�(*$!"�% � !"�)'!"�%+�"'$��"'1"�(*$!"�( !�%*�1%( )������H��L��>	?���>
	���.�����M	�	��?��3�!��! /�61 %5*+�!-)�"��!6�/!(*"� !(-�# %#! �&����!�!N#(*"�%*�� !)!;!-%#/!*���% � !'"!�%+5��$��/(&�1!�$%/#-�$(�!)�1&���!�# !"!*$!�% �#%�!*��(-�# !"!*$!�%+�(��(D( )%'"�"'1"�(*$!��#%--'�(*���% $%*�(/�*(*���H��7O
?��>�����3�!��! /�61 %5*+�!-)�"��!6�)%!"�*%���*$-')!�����(�+($�-��&���(���"���!�"'1F!$��%+�(�#-(**!)�% �%*0%�*0� !/%;(-�($��%*�'*)! ����"�"'1$�(#�! P�����(�+($�-��&���(���"�-�"�!)�%*���!�A(��%*(-�� �% ���!"�Q�"��% ��"�# %#%"!)�+% �-�"��*0P������(�+($�-��&���(���"���!�"'1F!$��%+�(�'*�-(�! (-�()/�*�"� (��;!�% )! ��(�$%' ��% )! ��(*�()/�*�"� (��;!�% )! �%*$%*"!*��% �F')�$�(-�$%*"!*��)!$ !!���(���("�1!!*��""'!)��%�% �!*�! !)��*�%�1&���!�#( ��!"�'*)! ����"�$�(#�! P��;��(�+($�-��&���(���"���!�"'1F!$��%+�(�'*�-(�! (-�()/�*�"� (��;!�% )! ��(�$%' ��% )! ��(*�()/�*�"� (��;!�% )! �%*$%*"!*��% �F')�$�(-�$%*"!*��)!$ !!���(���("�1!!*��""'!)��%�% �!*�! !)��*�%�1&���!�#( ��!"��% �(�+($�-��&��%�5��$��(#! /����("�1!!*��""'!)�1&���!�G*��!)�2�(�!"�% �(*�('��% �D!)�2�(�!�'*)! ���!�2%-�)��("�!�E�"#%"(-�.$���J9G�2�@��B�C��!��"!=������!�I!)! (-��(�! ��%--'��%*�@%*� %-�.$������G�2�@����9���R���G�2�@��S�98��!��"!=�T����!3%N�$�2'1"�(*$!"�@%*� %-�.$����8�G�2�@��9BC��!��"!=����% ���!�2(+!�E �*4�*0��(�! �.$���J9�G�2�@���CC+�!��"!=��P�;��(�+($�-��&���(�������"�"'1F!$���%�$%  !$��;!�($��%*�'*)! �"!$��%*��CCJ�'��% ��CCK����%+���!�2%-�)��("�!�E�"#%"(-�.$���J9G�2�@��B�9J�'���B�9K����P�(*)������%�5��$��(�$%  !$��;!�($��%*�#! /���% �% )! ��("�1!!*��""'!)�% �/%)�+�!)��%� !='� !���!��/#-!/!*�(��%*�%+$%  !$��;!�/!("' !"P�;���(�-(*)�)�"#%"(-�'*���5���� !"#!$���%�5��$��

��U9�U9J��K<99�., (1%'�<1-(*4

(1%'�<1-(*4 �U�J
ADD 09

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 9 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 9 of 48



���������	
���
����������
�

����	
������������������������	�����	��	��������������������� ����	�!�����	����
	
�"�����#��
���������	
�����!
���"�
�	���$�����
�	����������
������	
������
�������"��#�$�������������%�������	�	
�&�����������&
��	������
'��
	���%'������
����������������"�
�'��(�
�%'�����
	��
"�
�����%��������
����������	'��)�����������
��������
���
	���%������
����������	������
��
���
������#�$�������������
�������������%*�������+�������������	����
��������	��������%������
����������
%�	#��
������������	�	
�&���������"�������
�

��������,�)����
�	��
��	���
���������� -����������. ����	�!��#�����)����������
�������������%'�����+�����������
'��		�	��
���������	��
	������$��%���	����
������
���

����	
�����������������������	�����	��	��������������������� ����	�!������"�����/��0�
(��
���(��

�������(��,�
0�,�
	�1

���	�����	����

����	�����
��-.2������������������345*67*8345�9545:;3<=43><8�*?��+���	��
��
(�	
�����(������@���
���
���	���*�%*	������	�	'�����A��	���
�"�%��
�����B����
�
������		�	��
���

����	�����
���.��0��������	�����������
����(������
���%������	�����
��
�����
����
	����'���$�'��$�'��$��'��$����'������)�����	
�����(������@���������A��	���
����
�	��������
�
������		�	��
���+�������������
"�
��������
�������
$���
"�
�'��
������������"�������
�"�����$����"�
������
����������������
���'����	��$����
���'����������
�������0	'�(���
+�%	'�

��$��������������%'����������������
����������%'�����������������%�
	������
�
��������
���	�	������99343><=C�=:5=8�*1��������
���	�	����	�����
���.��0��������	������'��������"�D���+
������	���D��
��
��	���	�������*����"���	���������
����
����D���+
������	���D�

����	
�����(����	���������
(�����#��
����������	���
��"�
������%�����
��������	
�	��
�����	�����
����
�	�����
�2.������������ �#����������	���
��"�
������%��������
"�������������
"�����
����)��
�������"���������
����
����D��B����
		
�	��
��D�

�������	�	�����
#��
�������	���	��������+������������	�
��$��������	��
	���������%��
��������	������"�
����%�������"�
�	������������������'��	������������'���������	���������+��������		�		��'��
$�	��(����'��������
���
���%������	�
�������	�
������
�����%����������������
�
(�
������	����

�������	�������������
%���������+�������
�
(������������

�����������
"�����
��	#��
�������	�
���	
�&��������
%��������		
���

����	�����
��..E�������������������	�����	��	�������������������� �����#����������	�"�
�*	���������
����.��@><=�F395�G:>8G5H43I5�GJ:HK=85:�*�����<�L5<5:=C�*,������"�D��
����������	�����$���
����	��D�"��
	'�+������	�����������������%*���������	�
�+��*������!
���	��+
��	������������������%�������M�

��%�  '��..�#��
�������	�����	��	��%��������
����
�����������$���
��������������������������	��������
����
	�	���������
(���$�������	
�����(������@�#��
�����������	�
*����+�����!
���	������	�������
����	���
������������%�������M�

��%�  '��..�#�����+����	�����	��	��%��������
����
�����������$���
���������������	�������
����	���	�
�����	�(
�������$�����������%�

�������	����������%��
%����	�
#��
�������+������	��������+��"��
%�������������+�
(���
�����
	�����%N�����,����+
�����������������%�������	�	
�&��������������	�������
����	���	������	�
���	��������
����
	���������������,����+
�����������������%�������	�	
�&��������������	�������
����	��+�	������	�
���	��������
���
	���������������"���������	�������
����	��+�	���!
����'��
����
�
����
(����	�����	���%��������
����
����������$���
��������������������������	��������
����
	�	���������
(���$��������	
�����(������@���
��������
"	��
��	�

������������
%������
�����������	�
�+�������	��������	�������
����	�#��
��@@���������	�
�+�������	��������	�������
����	���	�����	��	��%��������
����
�����������$���
�������������������������	��������
����
	�	����'������'���$�'��$�'��$��'��$���'��
���$��������	
�����(������@�������,������	�
�+�������	��������	�������
����	���	�����	��	��%��������
����
�����������$���
�������������������������	��������
����
	�	���������
(���$��������	
�����(������@���@���:345:3=�*,��������������	��������
����	�	
�����(����������	������+	N�����38G>8=C�G:3>:�4>�=HOJ38343><�*������	��	��������B����
	�	
�	��
��	���������������%����
������������������	�
���!
����������������%�������<OJ3:358�*�����<�L5<5:=C�*,������	�
�"���������������������
!
����	��
����������$��
	��+
��	�����
��
	�	��������������%��
��������
���+����(�
�����%����������(������""��������
���
	��"��%�	��
����	��
����������	��
�������
���+����	
����
	�	�������
��������

  P� P��'�2N����Q ���
�N���
0

���
�N���
0 2P �
ADD 10

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 10 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 10 of 48



���������	�
	����	��
�
��
������������������������������������������������ �!���������������"���������#�����$%��&�����  �'����������������������(�������)!���*�������������� �!���������+���	�����,�-��������������������������(�������������� ������������*� ���!������������*������!�������'(�����#�"���*���� ���������**����� ������(.������� ��(������������������� ����������������"�� ����'����������!�������"����#���������  �'����������������������(�������)!���*�������������� �!���������/0��
������������������"������  � �#�  (���)!�������������1������������������������"��(������ ����������(��2����!���!'������������������� ��(���"��3�
���������������4�������������������������1�����������������2����!���!'����������!�������������� ��('(���5��#��������' ����������������������(�������!��#��� ����6��������"������(�������������!�!����� ����6�������������"������� �*����!*��.���"����*���� .�������!�� �����!�����4���!��������(����"��!� (��� �������2����!���!'��������"��300��
���0�.���������
�.���	��

�������������������"������!  ������������.�����������.��������������������������������!�����2����������!��������������������������!�� �����!���������������������"���� �������� ��(���� !���#������������������������������������(��������������  �����.�����#���(.����������.�����*����������������(��*� ������������� ������������������������!�� �����!�����������������������"���� �������� ��(���"���������-��0��,�
0��
0,�������������������������*� ������1������(� ����!��������������������' ����������� ���������������������1����������������������������"���� �������� ��(6�������������������*����������������"�������������#���(������(�������!����� ������� ��*� �(����������"���� ������� ��(���������������1�����������������������"����+�7-����6��-8�0�������������������*� ����1������(���)!�������������*�����������*���������"��!'���������!���'(�����9���������!�������������������"�����/0��::�,����0���������������������������������  (� ��' �.�������� ������1������(������������������������������  (� ��' �.����������������������������� ��(����!#���������(����������������������*� �� ��� ���������6����''����(���������!� .����������.������������ ��� ��������������������������������!� .����������.������������ �� ��������������������������'(����������!*�����'(�1�������� ������������� ��(�������"�(��������������.�'(��������(.�'(����������!*�����'(�1������� ������ ���������������������� ��(�����������.����'(��������������������� �����#�����������"�����6���������������! �����������#���2�����������'!������������(������1�����������  (� ��' ���;<��=,�>�8,��
���0�����������?�����>���
�,���������*�@� �#�' ���������������@�*�����������������*�������������������������'��1���� ����������!'����#�������?�������&���������#������$A�.����*��������'(��!'����#�������&�������3��������������#������&����
,-��0�����������*�@� �#�' ���������������@���� !�����������1����������#�����#������$A��&���4�.�������������������� ��(.�����1����������������������������������������"��(�����'�����'�������!������!'��� ������������� ���B�����C������ �?����;D�E���3��FAA<������)������*����G��5��#�E����#��!��������#�����5���!���H!�������' ������!�������������A%IJ������� ��DF6�������������������1����.����1����������#������4� !���������"���������!'����#������3���������#������$A��&�.����9��������������*����.�����������'(������'�������������������! �������1�������������.������ �*������������������*����!�������������AFDJ������������ ������������������������� �!�����"�.��"�.��"�������"������������#������$A��&�1�! ��'������������������1�  ��������������!*������ �������������"����*���6������������*���������*�����"� ��*����������� ���������������������.�������"��������.���������������������5.��#����1�(.�!���"� ������������(.������������ ��������(.�����������������(�!�������������������!��������3��=K
,-��0�����������*�@� �#�' ���������������@������������� !������������� ��(�����1���������9�����������������!���������������!���������� �*����(�������*����������������������6�������������������! �������1�������������.������*�����������������*��������������������'����������� �*����(�������!������������������' �� �����#��������/������ �9����������G���.�����������������������1����)!� ���������� �����#�������/������ �9����������G���6�!� ��������9�������������*�����������*�����������������!������H����� ��������1�  �'���5��6������������ ���������������9��������������*�����1�������������! �������������������������������'(���#! �����.��!����������������#����������������� ����!��������5��#�1������)!�����������������"������(���*�

<<LD<LD;.�JMDD�?N �'�!�M' ��5

�'�!�M' ��5 AL<;
ADD 11

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 11 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 11 of 48



�����������	
��
������������������������������������� ���!"	"�#����������	
�	��������������$%�&'(�������$$������������� ��))

�#�����������
�����������������������*&'(���$+&,(��������-���.�+&�(&$(��/�����+�����0���

��� ����	������0.$���0�$��++*#����������


"
"���������������&1(��231��$%���������
!��� ����"�
�#����������
)
�!����+&�(&�(��/����%������*���
4�� ����)�
�#����������
�
!
4��5�1��6���������������&,(�7�����������$��&'(8�������������$.�$&'(��9�:���%������0����
��� ���)

���%���;*���%���;*0*#����������
�
!4"���0&<(&�(��/�����������0����
��� ���))���#����������
	
"����������-���*$+��/����$����������)��� ����
���#����������
"
��4��������������$��&,(��$$$&,(��$$%��$%�&,(��=,>������$��$�������� ���!)	
���$%+��$%+$��$%+.#������������
�����5�1��2����$?.&,(��@,A��$%��$������)!��� ����
�!�����.%�BCDEFGHEIJ�KGFLMNLOLHLPQLM�EP�RLSFTUVW�XU Y�Z[��[Z\Z[[Z]��̂�V_�Y [W����B����)B���!
B�̀B���aB���)�B�bB���̀B���)�B�cB�VVVB���̀B�VVB�ddB���B�� _]���
B�eB�VVB�ddB���cB�fVVB��g W�V_��UZ�̂[VhV_ i�j�UVW�eX�j��kZ _V_h����������	
��
���������������������� ���!"	"��l_̂g_� W��UZ�b̂ kY[ZUZ_WVfZ�m_fV[̂_kZ_� i�nZWŶ_WZ��b̂ kYZ_W �V̂_�� _]��V �ViV�o�eX��̂\���4
��p̂[X̂kYiZ�Z�Xi WWV\VX �V̂_�̂\��UVW�eX���̂��UZ�b̂ ]Z��WZZ��Û[��TV�iZ�_̂�Z��Zîg� _]�T �iZW�TUZ�� \Z�̀[V_lV_h�q �Z[�eX���[Z\Z[[Z]��̂�V_�Y [W���"B����
B�� _]��)�B�cB�VfB��VW��V�iZ�rds�̂\� X��t�io��������� W� ]]Z]�̀ZX���	����"������������)
�!)���$&,(��44��� ����		
��� W� kZ_]Z]��gUVXU�VW�Xi WWV\VZ]hZ_Z[ iio��̂�W��XU Y�Z[�rdd��u)

\�Z��WZv�B�̂\�XU Y�Z[�	e�̂\��UVW��V�iZ��� [��b�̂\��UZ�� \Z�̀[V_lV_h�q �Z[�eX�VW�Xi WWV\VZ]�hZ_Z[ iio��̂�Y [��b��u)

U�Z��WZv�B�̂\�W��XU Y�Z[�rdd�̂\�XU Y�Z[�	e�̂\��UVW��V�iZ��p̂[�X̂kYiZ�ZXi WWV\VX �V̂_�̂\��UVW�eX���̂��UZ�b̂ ]Z��WZZ��Û[��TV�iZ�_̂�Z�WZ��̂����_]Z[�WZX�V̂_�!
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���$��/����������+$��4	��� ���4�	��� iŴ�l_̂g_� W��UZ�biZ _q �Z[�eX���gUVXU�VW�Xi WWV\VZ]�hZ_Z[ iio��̂�XU Y�Z[�!	��u�!���Z��WZv�B�̂\�TV�iZ�))��� fVh �V̂_� _]�� fVh �iZq �Z[W���ZX�V̂_�)���XB�̂\��UZ�eX��g W� kZ_]Z]�hZ_Z[ iio��o����������
�
)4
���������-���*$��&,(��6|}������������
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''�B'�B@�	I�KC	(d �# "��#-�!D

�# "��#-�!D @�@
ADD 38

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 38 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 38 of 48



239 

Office of the Secretary, Interior § 11.14 

These methods are to be used to deter-
mine both the pathways through which 
resources have been exposed to oil or a 
hazardous substance and the nature of 
the injury. 

(2) Quantification phase. The purpose 
of this phase is to establish the extent 
of the injury to the resource in terms 
of the loss of services that the injured 
resource would have provided had the 
discharge or release not occurred. The 
sections of subpart E comprising the 
Quantification phase include methods 
for establishing baseline conditions, es-
timating recovery periods, and meas-
uring the degree of service reduction 
stemming from an injury to a natural 
resource. 

(3) Damage Determination phase. The 
purpose of this phase is to establish the 
appropriate compensation expressed as 
a dollar amount for the injuries estab-
lished in the Injury Determination 
phase and measured in the Quantifica-
tion phase. The sections of subpart E of 
this part comprising the Damage De-
termination phase include guidance on 
acceptable cost estimating and valu-
ation methodologies for determining 

compensation based on the costs of res-

toration, rehabilitation, replacement, 

and/or acquisition of equivalent re-

sources, plus, at the discretion of the 

authorized official, compensable value, 

as defined in § 11.83(c) of this part. 
(f) Post-assessment phase. Subpart F of 

this part includes requirements to be 

met after the assessment is complete. 

The Report of Assessment contains the 

results of the assessment, and docu-

ments that the assessment has been 

carried out according to this rule. 

Other post-assessment requirements 

delineate the manner in which the de-

mand for a sum certain shall be pre-

sented to a responsible party and the 

steps to be taken when sums are 

awarded as damages. 

[51 FR 27725, Aug. 1, 1986, as amended at 59 

FR 14281, Mar. 25, 1994] 

§ 11.14 Definitions. 
Terms not defined in this section 

have the meaning given by CERCLA or 

the CWA. As used in this part, the 

phrase: 
(a) Acquisition of the equivalent or re-

placement means the substitution for 

an injured resource with a resource 

that provides the same or substantially 

similar services, when such substi-

tutions are in addition to any substi-

tutions made or anticipated as part of 

response actions and when such substi-

tutions exceed the level of response ac-

tions determined appropriate to the 

site pursuant to the NCP. 

(b) Air or air resources means those 

naturally occurring constituents of the 

atmosphere, including those gases es-

sential for human, plant, and animal 

life. 

(c) Assessment area means the area or 

areas within which natural resources 

have been affected directly or indi-

rectly by the discharge of oil or release 

of a hazardous substance and that 

serves as the geographic basis for the 

injury assessment. 

(d) Authorized official means the Fed-

eral or State official to whom is dele-

gated the authority to act on behalf of 

the Federal or State agency designated 

as trustee, or an official designated by 

an Indian tribe, pursuant to section 

126(d) of CERCLA, to perform a natural 

resource damage assessment. As used 

in this part, authorized official is 

equivalent to the phrase ‘‘authorized 

official or lead authorized official,’’ as 

appropriate. 

(e) Baseline means the condition or 

conditions that would have existed at 

the assessment area had the discharge 

of oil or release of the hazardous sub-

stance under investigation not oc-

curred. 

(f) Biological resources means those 

natural resources referred to in section 

101(16) of CERCLA as fish and wildlife 

and other biota. Fish and wildlife in-

clude marine and freshwater aquatic 

and terrestrial species; game, nongame, 

and commercial species; and threat-

ened, endangered, and State sensitive 

species. Other biota encompass shell-

fish, terrestrial and aquatic plants, and 

other living organisms not otherwise 

listed in this definition. 

(g) CERCLA means the Comprehen-

sive Environmental Response, Com-

pensation, and Liability Act of 1980, 42 

U.S.C. 9601 et seq., as amended. 

(h) Committed use means either: a cur-

rent public use; or a planned public use 

of a natural resource for which there is 

a documented legal, administrative, 

budgetary, or financial commitment 
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established before the discharge of oil 

or release of a hazardous substance is 

detected. 

(i) Control area or control resource 
means an area or resource unaffected 

by the discharge of oil or release of the 

hazardous substance under investiga-

tion. A control area or resource is se-

lected for its comparability to the as-

sessment area or resource and may be 

used for establishing the baseline con-

dition and for comparison to injured 

resources. 

(j) Cost-effective or cost-effectiveness 
means that when two or more activi-

ties provide the same or a similar level 

of benefits, the least costly activity 

providing that level of benefits will be 

selected. 

(k) CWA means the Clean Water Act, 

as amended, 33 U.S.C. 1251 et seq., also 

referred to as the Federal Water Pollu-

tion Control Act. 

(l) Damages means the amount of 

money sought by the natural resource 

trustee as compensation for injury, de-

struction, or loss of natural resources 

as set forth in section 107(a) or 111(b) of 

CERCLA. 

(m) Destruction means the total and 

irreversible loss of a natural resource. 

(n) Discharge means a discharge of oil 

as defined in section 311(a)(2) of the 

CWA, as amended, and includes, but is 

not limited to, any spilling, leaking, 

pumping, pouring, emitting, emptying, 

or dumping of oil. 

(o) Drinking water supply means any 

raw or finished water source that is or 

may be used by a public water system, 

as defined in the SDWA, or as drinking 

water by one or more individuals. 

(p) EPA means the U.S. Environ-

mental Protection Agency. 

(q) Exposed to or exposure of means 

that all or part of a natural resource is, 

or has been, in physical contact with 

oil or a hazardous substance, or with 

media containing oil or a hazardous 

substance. 

(r) Fund means the Hazardous Sub-

stance Superfund established by sec-

tion 517 of the Superfund Amendments 

and Reauthorization Act of 1986. 

(s) Geologic resources means those ele-

ments of the Earth’s crust such as 

soils, sediments, rocks, and minerals, 

including petroleum and natural gas, 

that are not included in the definitions 

of ground and surface water resources. 

(t) Ground water resources means 

water in a saturated zone or stratum 

beneath the surface of land or water 

and the rocks or sediments through 

which ground water moves. It includes 

ground water resources that meet the 

definition of drinking water supplies. 

(u) Hazardous substance means a haz-

ardous substance as defined in section 

101(14) of CERCLA. 

(v) Injury means a measurable ad-

verse change, either long- or short- 

term, in the chemical or physical qual-

ity or the viability of a natural re-

source resulting either directly or indi-

rectly from exposure to a discharge of 

oil or release of a hazardous substance, 

or exposure to a product of reactions 

resulting from the discharge of oil or 

release of a hazardous substance. As 

used in this part, injury encompasses 

the phrases ‘‘injury,’’ ‘‘destruction,’’ 

and ‘‘loss.’’ Injury definitions applica-

ble to specific resources are provided in 

§ 11.62 of this part. 

(w) Lead authorized official means a 

Federal or State official authorized to 

act on behalf of all affected Federal or 

State agencies acting as trustees where 

there are multiple agencies, or an offi-

cial designated by multiple tribes 

where there are multiple tribes, af-

fected because of coexisting or contig-

uous natural resources or concurrent 

jurisdiction. 

(x) Loss means a measurable adverse 

reduction of a chemical or physical 

quality or viability of a natural re-

source. 

(y) Natural Contingency Plan or NCP 

means the National Oil and Hazardous 

Substances Contingency Plan and revi-

sions promulgated by EPA, pursuant to 

section 105 of CERCLA and codified in 

40 CFR part 300. 

(z) Natural resources or resources 

means land, fish, wildlife, biota, air, 

water, ground water, drinking water 

supplies, and other such resources be-

longing to, managed by, held in trust 

by, appertaining to, or otherwise con-

trolled by the United States (including 

the resources of the fishery conserva-

tion zone established by the Magnuson 

Fishery Conservation and Management 
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Act of 1976), any State or local govern-

ment, any foreign government, any In-

dian tribe, or, if such resources are sub-

ject to a trust restriction on alien-

ation, any member of an Indian tribe. 

These natural resources have been cat-

egorized into the following five groups: 

Surface water resources, ground water 

resources, air resources, geologic re-

sources, and biological resources. 

(aa) Natural resource damage assess-
ment or assessment means the process of 

collecting, compiling, and analyzing 

information, statistics, or data 

through prescribed methodologies to 

determine damages for injuries to nat-

ural resources as set forth in this part. 

(bb) Oil means oil as defined in sec-

tion 311(a)(1) of the CWA, as amended, 

of any kind or in any form, including, 

but not limited to, petroleum, fuel oil, 

sludge, oil refuse, and oil mixed with 

wastes other than dredged spoil. 

(cc) On-Scene Coordinator or OSC 
means the On-Scene Coordinator as de-

fined in the NCP. 

(dd) Pathway means the route or me-

dium through which oil or a hazardous 

substance is or was transported from 

the source of the discharge or release 

to the injured resource. 

(ee) Reasonable cost means the 

amount that may be recovered for the 

cost of performing a damage assess-

ment. Costs are reasonable when: the 

Injury Determination, Quantification, 

and Damage Determination phases 

have a well-defined relationship to one 

another and are coordinated; the an-

ticipated increment of extra benefits in 

terms of the precision or accuracy of 

estimates obtained by using a more 

costly injury, quantification, or dam-

age determination methodology are 

greater than the anticipated increment 

of extra costs of that methodology; and 

the anticipated cost of the assessment 

is expected to be less than the antici-

pated damage amount determined in 

the Injury, Quantification, and Damage 

Determination phases. 

(ff) Rebuttable presumption means the 

procedural device provided by section 

107(f)(2)(C) of CERCLA describing the 

evidentiary weight that must be given 

to any determination or assessment of 

damages in any administrative or judi-

cial proceeding under CERCLA or sec-

tion 311 of the CWA made by a Federal 

or State natural resource trustee in ac-

cordance with the rule provided in this 

part. 

(gg) Recovery period means either the 

longest length of time required to re-

turn the services of the injured re-

source to their baseline condition, or a 

lesser period of time selected by the 

authorized official and documented in 

the Assessment Plan. 

(hh) Release means a release of a haz-

ardous substance as defined in section 

101(22) of CERCLA. 

(ii) Replacement or acquisition of the 

equivalent means the substitution for 

an injured resource with a resource 

that provides the same or substantially 

similar services, when such substi-

tutions are in addition to any substi-

tutions made or anticipated as part of 

response actions and when such substi-

tutions exceed the level of response ac-

tions determined appropriate to the 

site pursuant to the NCP. 

(jj) Response means remove, removal, 

remedy, or remedial actions as those 

phrases are defined in sections 101(23) 

and 101(24) of CERCLA. 

(kk) Responsible party or parties and 

potentially responsible party or parties 

means a person or persons described in 

or potentially described in one or more 

of the categories set forth in section 

107(a) of CERCLA. 

(ll) Restoration or rehabilitation means 

actions undertaken to return an in-

jured resource to its baseline condi-

tion, as measured in terms of the in-

jured resource’s physical, chemical, or 

biological properties or the services it 

previously provided, when such actions 

are in addition to response actions 

completed or anticipated, and when 

such actions exceed the level of re-

sponse actions determined appropriate 

to the site pursuant to the NCP. 

(mm) SDWA means the Safe Drinking 

Water Act, 42 U.S.C. 300f–300j–10. 

(nn) Services means the physical and 

biological functions performed by the 

resource including the human uses of 

those functions. These services are the 

result of the physical, chemical, or bio-

logical quality of the resource. 

(oo) Site means an area or location, 

for purposes of response actions under 
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the NCP, at which oil or hazardous sub-

stances have been stored, treated, dis-

charged, released, disposed, placed, or 

otherwise came to be located. 

(pp) Surface water resources means the 

waters of the United States, including 

the sediments suspended in water or 

lying on the bank, bed, or shoreline 

and sediments in or transported 

through coastal and marine areas. This 

term does not include ground water or 

water or sediments in ponds, lakes, or 

reservoirs designed for waste treat-

ment under the Resource Conservation 

and Recovery Act of 1976 (RCRA), 42 

U.S.C. 6901–6987 or the CWA, and appli-

cable regulations. 

(qq) Technical feasibility or technically 

feasible means that the technology and 

management skills necessary to imple-

ment an Assessment Plan or Restora-

tion and Compensation Determination 

Plan are well known and that each ele-

ment of the plan has a reasonable 

chance of successful completion in an 

acceptable period of time. 

(rr) Trustee or natural resource trustee 

means any Federal natural resources 

management agency designated in the 

NCP and any State agency designated 

by the Governor of each State, pursu-

ant to section 107(f)(2)(B) of CERCLA, 

that may prosecute claims for damages 

under section 107(f) or 111(b) of 

CERCLA; or an Indian tribe, that may 

commence an action under section 

126(d) of CERCLA. 

(ss) Type A assessment means standard 

procedures for simplified assessments 

requiring minimal field observation to 

determine damages as specified in sec-

tion 301(c)(2)(A) of CERCLA. 

(tt) Type B assessment means alter-

native methodologies for conducting 

assessments in individual cases to de-

termine the type and extent of short- 

and long-term injury and damages, as 

specified in section 301(c)(2)(B) of 

CERCLA. 

(uu) Indian tribe means any Indian 

tribe, band, nation, or other organized 

group or community, including any 

Alaska Native village but not including 

any Alaska Native regional or village 

corporation, which is recognized as eli-

gible for the special programs and serv-

ices provided by the United States to 

Indians because of their status as Indi-

ans. 

[51 FR 27725, Aug. 1, 1986, as amended at 53 

FR 5171, Feb. 22, 1988; 59 FR 14281, Mar. 25, 

1994] 

§ 11.15 What damages may a trustee 
recover? 

(a) In an action filed pursuant to sec-

tion 107(f) or 126(d) of CERCLA, or sec-

tions 311(f) (4) and (5) of the CWA, a 

natural resource trustee who has per-

formed an assessment in accordance 

with this rule may recover: 

(1) Damages as determined in accord-

ance with this part and calculated 

based on injuries occurring from the 

onset of the release through the recov-

ery period, less any mitigation of those 

injuries by response actions taken or 

anticipated, plus any increase in inju-

ries that are reasonably unavoidable as 

a result of response actions taken or 

anticipated; 

(2) The costs of emergency restora-

tion efforts under § 11.21 of this part; 

(3) The reasonable and necessary 

costs of the assessment, to include: 

(i) The cost of performing the 

preassessment and Assessment Plan 

phases and the methodologies provided 

in subpart D or E of this part; and 

(ii) Administrative costs and ex-

penses necessary for, and incidental to, 

the assessment, assessment planning, 

and restoration, rehabilitation, re-

placement, and/or acquisition of equiv-

alent resources planning, and any res-

toration, rehabilitation, replacement, 

and/or acquisition of equivalent re-

sources undertaken; and 

(4) Interest on the amounts recover-

able as set forth in section 107(a) of 

CERCLA. The rate of interest on the 

outstanding amount of the claim shall 

be the same rate as is specified for in-

terest on investments of the Hazardous 

Substance Superfund established under 

subchapter A of chapter 98 of the Inter-

nal Revenue Code of 1954. Such interest 

shall accrue from the later of: The date 

payment of a specified amount is de-

manded in writing, or the date of the 

expenditure concerned; 

(b) The determination of the damage 

amount shall consider any applicable 

limitations provided for in section 

107(c) of CERCLA. 
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used as the ‘‘No Action-Natural Recov-

ery’’ period for purposes of § 11.82 and 

§ 11.84(g)(2)(ii) of this part. 

(2) The estimated time for recovery 

shall be included in possible alter-

natives for restoration, rehabilitation, 

replacement, and/or acquisition of 

equivalent resources, as developed in 

§ 11.82 of this part, and the data and 

process by which these recovery times 

were estimated shall be documented. 

(b) Restoration not feasible. If the au-

thorized official determines that res-

toration will not be technically fea-

sible, as that phrase is used in this 

part, the reasoning and data on which 

this decision is based shall be docu-

mented as part of the justification for 

any replacement alternatives that may 

be considered or proposed. 

(c) Estimating recovery time. (1) The 

time estimates required in paragraph 

(a) of this section shall be based on the 

best available information and where 

appropriate may be based on cost-effec-

tive models. Information gathered may 

come from one or more of the following 

sources, as applicable: 

(i) Published studies on the same or 

similar resources; 

(ii) Other data sources identified in 

§ 11.72 of this part; 

(iii) Experience of managers or re-

source specialists with the injured re-

source; 

(iv) Experience of managers or re-

source specialists who have dealt with 

restoration for similar discharges or 

releases elsewhere; and 

(v) Field and laboratory data from 

assessment and control areas as nec-

essary. 

(2) The following factors should be 

considered when estimating recovery 

times: 

(i) Ecological succession patterns in 

the area; 

(ii) Growth or reproductive patterns, 

life cycles, and ecological requirements 

of biological species involved, includ-

ing their reaction or tolerance to the 

oil or hazardous substance involved; 

(iii) Bioaccumulation and extent of 

oil or hazardous substances in the food 

chain; 

(iv) Chemical, physical, and biologi-

cal removal rates of the oil or haz-

ardous substance from the media in-

volved, especially as related to the 

local conditions, as well as the nature 

of any potential degradation or decom-

position products from the process in-

cluding: 
(A) Dispersion, dilution, and vola-

tilization rates in air, sediments, 

water, or geologic materials; 
(B) Transport rates in air, soil, 

water, and sediments; 
(C) Biological degradation, 

depuration, or decomposition rates and 

residence times in living materials; 
(D) Soil or sediment properties and 

adsorption-desorption rates between 

soil or sediment components and water 

or air; 
(E) Soil surface runoff, leaching, and 

weathering processes; and 
(F) Local weather or climatological 

conditions that may affect recovery 

rates. 

[51 FR 27725, Aug. 1, 1986, as amended at 59 

FR 14283, Mar. 25, 1994; 61 FR 20612, May 7, 

1996] 

§ 11.80 Damage determination phase— 
general. 

(a) Requirement. (1) The authorized of-

ficial shall make his damage deter-

mination by estimating the monetary 

damages resulting from the discharge 

of oil or release of a hazardous sub-

stance based upon the information pro-

vided in the Quantification phase and 

the guidance provided in this Damage 

Determination phase. 
(2) The Damage Determination phase 

consists of § 11.80—general; § 11.81—Res-

toration and Compensation Determina-

tion Plan; § 11.82—alternatives for res-

toration, rehabilitation, replacement, 

and/or acquisition of equivalent re-

sources; § 11.83—cost estimating and 

valuation methodologies; and § 11.84— 

implementation guidance, of this part. 
(b) Purpose. The purpose of the Dam-

age Determination phase is to establish 

the amount of money to be sought in 

compensation for injuries to natural 

resources resulting from a discharge of 

oil or release of a hazardous substance. 

The measure of damages is the cost of 

(i) restoration or rehabilitation of the 

injured natural resources to a condi-

tion where they can provide the level 

of services available at baseline, or (ii) 

the replacement and/or acquisition of 

equivalent natural resources capable of 

providing such services. Damages may 
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also include, at the discretion of the 
authorized official, the compensable 
value of all or a portion of the services 
lost to the public for the time period 
from the discharge or release until the 
attainment of the restoration, rehabili-
tation, replacement, and/or acquisition 
of equivalent of baseline. 

(c) Steps in the Damage Determination 
phase. The authorized official shall de-
velop a Restoration and Compensation 
Determination Plan, described in § 11.81 

of this part. To prepare this Restora-

tion and Compensation Determination 

Plan, the authorized official shall de-

velop a reasonable number of possible 

alternatives for restoration, rehabilita-

tion, replacement, and/or acquisition of 

equivalent resources and select, pursu-

ant to the guidance of § 11.82 of this 

part, the most appropriate of those al-

ternatives; and identify the cost esti-

mating and valuation methodologies, 

described in § 11.83 of this part, that 

will be used to calculate damages. The 

guidance provided in § 11.84 of this part 

shall be followed in implementing the 

cost estimating and valuation meth-

odologies. After public review of the 

Restoration and Compensation Deter-

mination Plan, the authorized official 

shall implement the Restoration and 

Compensation Determination Plan. 
(d) Completion of the Damage Deter-

mination phase. Upon completion of the 

Damage Determination phase, the type 

B assessment is completed. The results 

of the Damage Determination phase 

shall be documented in the Report of 

Assessment described in § 11.90 of this 

part. 

[59 FR 14283, Mar. 25, 1994, as amended at 73 

FR 75266, Oct. 2, 2008] 

§ 11.81 Damage determination phase— 
restoration and compensation de-
termination plan. 

(a) Requirement. (1) The authorized of-

ficial shall develop a Restoration and 

Compensation Determination Plan 

that will list a reasonable number of 

possible alternatives for (i) the restora-

tion or rehabilitation of the injured 

natural resources to a condition where 

they can provide the level of services 

available at baseline, or (ii) the re-

placement and/or acquisition of equiva-

lent natural resources capable of pro-

viding such services, and, where rel-

evant, the compensable value; select 

one of the alternatives and the actions 

required to implement that alter-

native; give the rationale for selecting 

that alternative; and identify the 

methodologies that will be used to de-

termine the costs of the selected alter-

native and, at the discretion of the au-

thorized official, the compensable 

value of the services lost to the public 

associated with the selected alter-

native. 

(2) The Restoration and Compensa-

tion Determination Plan shall be of 

sufficient detail to evaluate the pos-

sible alternatives for the purpose of se-

lecting the appropriate alternative to 

use in determining the cost of baseline 

restoration, rehabilitation, replace-

ment, and/or acquisition of equivalent 

resources, and, where relevant, the 

compensable value. 

(b) The authorized official shall use 

the guidance in §§ 11.82, 11.83, and 11.84 

of this part to develop the Restoration 

and Compensation Determination Plan. 

(c) The authorized official shall list 

the methodologies he expects to use to 

determine the costs of all actions con-

sidered within the selected alternative 

and, where relevant, the compensable 

value of the lost services through the 

recovery period associated with the se-

lected alternative. The methodologies 

to use in determining costs and com-

pensable value are described in § 11.83 of 

this part. 

(d)(1) The Restoration and Compensa-

tion Determination Plan shall be part 

of the Assessment Plan developed in 

subpart B of this part. If existing data 

are not sufficient to develop the Res-

toration and Compensation Determina-

tion Plan at the time that the overall 

Assessment Plan is made available for 

public review and comment, the Res-

toration and Compensation Determina-

tion Plan may be developed later, after 

the completion of the Injury Deter-

mination or Quantification phases. 

(2) If the Restoration and Compensa-

tion Determination Plan is prepared 

later than the Assessment Plan, it 

shall be made available separately for 

public review by any identified poten-

tially responsible party, other natural 

resource trustees, other affected Fed-

eral or State agencies or Indian tribes, 

and any other interested members of 
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accordance with § 11.72 of this part and 

compare those services with services 

now provided by the injured resources, 

that is, the with-a-discharge-or-release 

condition. All estimates of the with-a- 

discharge-or-release condition shall in-

corporate consideration of the ability 

of the resources to recover as deter-

mined in § 11.73 of this part. 

(c) Range of possible alternatives. (1) 

The possible alternatives considered by 

the authorized official that return the 

injured resources to their baseline 

level of services could range from in-

tensive action on the part of the au-

thorized official to return the various 

resources and services provided by 

those resources to baseline conditions 

as quickly as possible, to natural re-

covery with minimal management ac-

tions. Possible alternatives within this 

range could reflect varying rates of re-

covery, combinations of management 

actions, and needs for resource replace-

ments or acquisitions. 

(2) An alternative considering nat-

ural recovery with minimal manage-

ment actions, based upon the ‘‘No Ac-

tion-Natural Recovery’’ determination 

made in § 11.73(a)(1) of this part, shall 

be one of the possible alternatives con-

sidered. 

(d) Factors to consider when selecting 
the alternative to pursue. When selecting 

the alternative to pursue, the author-

ized official shall evaluate each of the 

possible alternatives based on all rel-

evant considerations, including the fol-

lowing factors: 

(1) Technical feasibility, as that term 

is used in this part. 

(2) The relationship of the expected 

costs of the proposed actions to the ex-

pected benefits from the restoration, 

rehabilitation, replacement, and/or ac-

quisition of equivalent resources. 

(3) Cost-effectiveness, as that term is 

used in this part. 

(4) The results of any actual or 

planned response actions. 

(5) Potential for additional injury re-

sulting from the proposed actions, in-

cluding long-term and indirect im-

pacts, to the injured resources or other 

resources. 

(6) The natural recovery period deter-

mined in § 11.73(a)(1) of this part. 

(7) Ability of the resources to recover 

with or without alternative actions. 

(8) Potential effects of the action on 

human health and safety. 
(9) Consistency with relevant Fed-

eral, State, and tribal policies. 
(10) Compliance with applicable Fed-

eral, State, and tribal laws. 
(e) A Federal authorized official shall 

not select an alternative that requires 

acquisition of land for Federal manage-

ment unless the Federal authorized of-

ficial determines that restoration, re-

habilitation, and/or other replacement 

of the injured resources is not possible. 

[59 FR 14284, Mar. 25, 1994, as amended at 73 

FR 57266, Oct. 2, 2008; 73 FR 65274, Nov. 3, 

2008] 

§ 11.83 Damage determination phase— 
use value methodologies. 

(a) General. (1) This section contains 

guidance and methodologies for deter-

mining: The costs of the selected alter-

native for (i) the restoration or reha-

bilitation of the injured natural re-

sources to a condition where they can 

provide the level of services available 

at baseline, or (ii) the replacement and/ 

or acquisition of equivalent natural re-

sources capable of providing such serv-

ices; and the compensable value of the 

services lost to the public through the 

completion of the baseline restoration, 

rehabilitation, replacement, and/or ac-

quisition of equivalent natural re-

sources. 
(2)(i) The authorized official shall se-

lect among the cost estimating and 

valuation methodologies set forth in 

this section, or methodologies that 

meet the acceptance criterion of either 

paragraph (b)(3) or (c)(3) of this section. 
(ii) The authorized official shall de-

fine the objectives to be achieved by 

the application of the methodologies. 
(iii) The authorized official shall fol-

low the guidance provided in this sec-

tion for choosing among the meth-

odologies that will be used in the Dam-

age Determination phase. 
(iv) The authorized official shall de-

scribe his selection of methodologies 

and objectives in the Restoration and 

Compensation Determination Plan. 
(3) The authorized official shall de-

termine that the following criteria 

have been met when choosing among 

the cost estimating and valuation 

methodologies. The authorized official 

shall document this determination in 
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the Report of the Assessment. Only 

those methodologies shall be chosen: 

(i) That are feasible and reliable for a 

particular incident and type of damage 

to be measured. 

(ii) That can be performed at a rea-

sonable cost, as that term is used in 

this part. 

(iii) That avoid double counting or 

that allow any double counting to be 

estimated and eliminated in the final 

damage calculation. 

(iv) That are cost-effective, as that 

term is used in this part. 

(4) Factors that may be considered by 

trustees to evaluate the feasibility and 

reliability of methodologies can in-

clude: 

(i) Is the methodology capable of pro-

viding information of use in deter-

mining the restoration cost or compen-

sable value appropriate for a particular 

natural resource injury? 

(ii) Does the methodology address the 

particular natural resource injury and 

associated service loss in light of the 

nature, degree, and spatial and tem-

poral extent of the injury? 

(iii) Has the methodology been sub-

ject to peer review, either through pub-

lication or otherwise? 

(iv) Does the methodology enjoy gen-

eral or widespread acceptance by ex-

perts in the field? 

(v) Is the methodology subject to 

standards governing its application? 

(vi) Are methodological inputs and 

assumptions supported by a clearly ar-

ticulated rationale? 

(vii) Are cutting edge methodologies 

tested or analyzed sufficiently so as to 

be reasonably reliable under the cir-

cumstances? 

(5) All of the above factors may not 

be applicable to every case, and other 

factors may be considered to evaluate 

feasibility and reliability. The author-

ized official shall document any consid-

eration of factors deemed applicable in 

the Report of Assessment. 

(b) Costs of restoration, rehabilitation, 
replacement, and/or acquisition of equiva-
lent resources. (1) Costs for restoration, 

rehabilitation, replacement, and/or ac-

quisition of equivalent resources are 

the amount of money determined by 

the authorized official as necessary to 

complete all actions identified in the 

selected alternative for restoration, re-

habilitation, replacement, and/or ac-

quisition of equivalent resources, as se-

lected in the Restoration and Com-

pensation Determination Plan of § 11.81 

of this part. Such costs shall include 

direct and indirect costs, consistent 

with the provisions of this section. 

(i) Direct costs are those that are 

identified by the authorized official as 

attributed to the selected alternative. 

Direct costs are those charged directly 

to the conduct of the selected alter-

native including, but not limited to, 

the compensation of employees for the 

time and effort devoted to the comple-

tion of the selected alternative; cost of 

materials acquired, consumed, or ex-

pended specifically for the purpose of 

the action; equipment and other cap-

ital expenditures; and other items of 

expense identified by the authorized of-

ficial that are expected to be incurred 

in the performance of the selected al-

ternative. 

(ii) Indirect costs are costs of activi-

ties or items that support the selected 

alternative, but that cannot prac-

tically be directly accounted for as 

costs of the selected alternative. The 

simplest example of indirect costs is 

traditional overhead, e.g., a portion of 

the lease costs of the buildings that 

contain the offices of trustee employ-

ees involved in work on the selected al-

ternative may, under some cir-

cumstances, be considered as an indi-

rect cost. In referring to costs that 

cannot practically be directly ac-

counted for, this subpart means to in-

clude costs that are not readily assign-

able to the selected alternative with-

out a level of effort disproportionate to 

the results achieved. 

(iii) An indirect cost rate for over-

head costs may, at the discretion of the 

authorized official, be applied instead 

of calculating indirect costs where the 

benefits derived from the estimation of 

indirect costs do not outweigh the 

costs of the indirect cost estimation. 

When an indirect cost rate is used, the 

authorized official shall document the 

assumptions from which that rate has 

been derived. 

(2) Cost estimating methodologies. The 

authorized official may choose among 

the cost estimating methodologies list-

ed in this section or may choose other 
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methodologies that meet the accept-

ance criterion in paragraph (b)(3) of 

this section. Nothing in this section 

precludes the use of a combination of 

cost estimating methodologies so long 

as the authorized official does not dou-

ble count or uses techniques that allow 

any double counting to be estimated 

and eliminated in the final damage cal-

culation. 

(i) Comparison methodology. This 

methodology may be used for unique or 

difficult design and estimating condi-

tions. This methodology requires the 

construction of a simple design for 

which an estimate can be found and ap-

plied to the unique or difficult design. 

(ii) Unit methodology. This method-

ology derives an estimate based on the 

cost per unit of a particular item. 

Many other names exist for describing 

the same basic approach, such as order 

of magnitude, lump sum, module esti-

mating, flat rates, and involve various 

refinements. Data used by this method-

ology may be collected from technical 

literature or previous cost expendi-

tures. 

(iii) Probability methodologies. Under 

these methodologies, the cost estimate 

represents an ‘‘average’’ value. These 

methodologies require information 

which is called certain, or deter-

ministic, to derive the expected value 

of the cost estimate. Expected value 

estimates and range estimates rep-

resent two types of probability meth-

odologies that may be used. 

(iv) Factor methodology. This method-

ology derives a cost estimate by sum-

ming the product of several items or 

activities. Other terms such as ratio 

and percentage methodologies describe 

the same basic approach. 

(v) Standard time data methodology. 
This methodology provides for a cost 

estimate for labor. Standard time data 

are a catalogue of standard tasks typi-

cally undertaken in performing a given 

type of work. 

(vi) Cost- and time-estimating relation-
ships (CERs and TERs). CERs and TERs 

are statistical regression models that 

mathematically describe the cost of an 

item or activity as a function of one or 

more independent variables. The re-

gression models provide statistical re-

lationships between cost or time and 

physical or performance characteris-

tics of past designs. 

(3) Other cost estimating methodologies. 
Other cost estimating methodologies 

that are based upon standard and ac-

cepted cost estimating practices and 

are cost-effective are acceptable meth-

odologies to determine the costs of res-

toration, rehabilitation, replacement, 

and/or acquisition of equivalent re-

sources under this part. 

(c) Compensable value. (1) Compen-

sable value is the amount of money re-

quired to compensate the public for the 

loss in services provided by the injured 

resources between the time of the dis-

charge or release and the time the re-

sources are fully returned to their 

baseline conditions, or until the re-

sources are replaced and/or equivalent 

natural resources are acquired. The 

compensable value can include the eco-

nomic value of lost services provided 

by the injured resources, including 

both public use and nonuse values such 

as existence and bequest values. Eco-

nomic value can be measured by 

changes in consumer surplus, economic 

rent, and any fees or other payments 

collectible by a Federal or State agen-

cy or an Indian tribe for a private par-

ty’s use of the natural resources; and 

any economic rent accruing to a pri-

vate party because the Federal or 

State agency or Indian tribe does not 

charge a fee or price for the use of the 

resources. Alternatively, compensable 

value can be determined utilizing a res-

toration cost approach, which meas-

ures the cost of implementing a project 

or projects that restore, replace, or ac-

quire the equivalent of natural re-

source services lost pending restora-

tion to baseline. 

(i) Use value is the economic value of 

the resources to the public attributable 

to the direct use of the services pro-

vided by the natural resources. 

(ii) Nonuse value is the economic 

value the public derives from natural 

resources that is independent of any di-

rect use of the services provided. 

(iii) Restoration cost is the cost of a 

project or projects that restore, re-

place, or acquire the equivalent of nat-

ural resource services lost pending res-

toration to baseline. 

(2) Valuation methodologies. The au-

thorized official may choose among the 

ADD 47

 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 47 of 48 Case: 24-5565, 11/21/2024, DktEntry: 13.2, Page 47 of 48



288 

43 CFR Subtitle A (10–1–23 Edition) § 11.84 

valuation methodologies listed in this 

section to estimate appropriate com-

pensation for lost services or may 

choose other methodologies provided 

that the methodology can satisfy the 

acceptance criterion in paragraph (c)(3) 

of this section. Nothing in this section 

precludes the use of a combination of 

valuation methodologies so long as the 

authorized official does not double 

count or uses techniques that allow 

any double counting to be estimated 

and eliminated in the final damage cal-

culation. 

Type of Methodology Description

(i) Market price ......................... The authorized official may determine the compensable value of the injured resources using
the diminution in the market price of the injured resources or the lost services. May be used
only if:

(A) The natural resources are traded in the market; and
(B) The authorized official determines that the market for the resources, or the services

provided by the resources, is reasonably competitive.
(ii) Appraisal .............................. The measure of compensable value is the difference between the with- and without-injury ap-

praisal value determined by the comparable sales approach as described in the Uniform Ap-
praisal Standards. Must measure compensable value, to the extent possible, in accordance
with the ‘‘Uniform Appraisal Standards for Federal Land Acquisition,’’ Interagency Land Ac-
quisition Conference, Washington, DC, 1973 (incorporated by reference, see § 11.18).

(iii) Factor income (sometimes
referred to as the ‘‘reverse
value added’’ methodology).

May be used only if the injured resources are inputs to a production process, which has as an
output a product with a well-defined market price. May be used to determine: (A) The eco-
nomic rent associated with the use of resources in the production process; and (B) The in-
place value of the resources.

(iv) Travel cost .......................... May be used to determine a value for the use of a specific area. Uses an individual’s incre-
mental travel costs to an area to model the economic value of the services of that area.
Compensable value of the area to the traveler is the difference between the value of the
area with and without a discharge or release. Regional travel cost models may be used, if
appropriate.

(v) Hedonic pricing ................... May be used to determine the value of nonmarketed resources by an analysis of private mar-
ket choices. The demand for nonmarketed natural resources is thereby estimated indirectly
by an analysis of commodities that are traded in a market.

(vi) Unit value/benefits transfer Unit values are preassigned dollar values for various types of nonmarketed recreational or
other experiences by the public. Where feasible, unit values in the region of the affected re-
sources and unit values that closely resemble the recreational or other experience lost with
the affected resources may be used.

(vii) Contingent valuation .......... Includes all techniques that set up hypothetical markets to directly elicit an individual’s eco-
nomic valuation of a natural resource. Can determine:

(A) Use values and explicitly determine option and existence values; and
(B) Lost use values of injured natural resources.

(viii) Conjoint Analysis .............. Like contingent valuation, conjoint analysis is a stated preference method. However, instead of
seeking to value natural resource service losses in strictly economic terms, conjoint analysis
compares natural resource service losses that arise from injury to natural resource service
gains produced by restoration projects.

(ix) Habitat Equivalency Anal-
ysis.

May be used to compare the natural resource services produced by habitat or resource-based
restoration actions to natural resource service losses.

(x) Resource Equivalency Anal-
ysis.

Similar to habitat equivalency analysis. This methodology may be used to compare the effects
of restoration actions on specifically identified resources that are injured or destroyed.

(xi) Random Utility Model ......... Can be used to: (A) Compare restoration actions on the basis of equivalent resource services
provided; and (B) Calculate the monetary value of lost recreational services to the public.

(3) Other valuation methodologies. 
Other methodologies that measure 

compensable value in accordance with 

the public’s willingness to pay for the 

lost service, or with the cost of a 

project that restores, replaces, or ac-

quires services equivalent of natural 

resource services lost pending restora-

tion to baseline in a cost-effective 

manner, are acceptable methodologies 

to determine compensable value under 

this part. 

[51 FR 27725, Aug. 1, 1986, as amended at 53 

FR 5175, Feb. 22, 1988; 59 FR 14285, Mar. 25, 

1994; 73 FR 57266, Oct. 2, 2008] 

§ 11.84 Damage determination phase— 
implementation guidance. 

(a) Requirement. The authorized offi-

cial should use the cost estimating and 

valuation methodologies in § 11.83 of 

this part following the appropriate 

guidance in this section. 

(b) Determining uses. (1) Before esti-

mating damages for compensable value 

under § 11.83 of this part, the authorized 

official should determine the uses 

made of the resource services identified 

in the Quantification phase. 
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INTRODUCTION 

In this phase of this decades-long litigation, Appellant, The Confederated 

Tribes of the Colville Reservation (the “Colvilles” or “the Tribes”),1 has alleged 

natural resource damage claims under the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. § 9601 et. seq. (“CERCLA”), against 

Teck Metals, Ltd. (“Teck”) based on Teck’s contamination of the Upper Columbia 

River (“UCR”) with hazardous substances from its lead-zinc smelter in Trail, 

British Columbia, resulting in injuries to natural resources in the river.  As this 

Court previously has recognized: 

“From time immemorial, the Upper Columbia River has 
held great significance to the Confederated Tribes of the 
Colville Reservation. These tribes historically depended 
on the River’s plentiful fish for their survival and gave the 
River a central role in their cultural traditions.  And the 
Colville Tribes continue to use the Upper Columbia River 
to this day for fishing and recreation. Under the applicable 
treaties, the Tribes retain fishing rights in the River up to 
the Canadian border. … For nearly a century, however, the 
Upper Columbia River has been fouled by Teck Metals’ 
toxic waste. … Between 1930 and 1995, Teck discharged 
about 400 tons of slag daily—an estimated 9.97 million 
tons in total—directly into the free-flowing Columbia 
River. Teck washed this debris into the river using untold 
gallons of contaminated effluent. These solid and liquid 
wastes contained roughly 400,000 tons (800 million 
pounds) of the heavy metals arsenic, cadmium, copper, 
lead, mercury, and zinc, in addition to lesser amounts of 
other hazardous substances.” 

 
1 The Tribes is comprised of 12 individual tribes, but functions as a single 
entity. 
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Pakootas v. Teck Cominco Metals, Ltd., 905 F.3d 565, 572 (9th Cir. 2018) 

(“Pakootas IV”).  The Colvilles thus have a unique relationship with the UCR and 

its natural resources, and the injuries to those natural resources caused by Teck’s 

contamination have harmed the Colvilles and are the basis for this suit.  

CERCLA authorizes the federal government, states, and Indian tribes, acting 

as natural resource trustees, to recover damages for injury to natural resources.  42 

U.S.C. § 9607(a).  Determination of such damages includes, but is not limited to, 

consideration of “replacement value, use value, and the ability of the ecosystem or 

resource to recover.” 42 U.S.C. § 9651(c)(2) (emphasis added).  The text of 

CERCLA neither defines “use” nor purports to limit the term in any way, and the 

federal courts of appeal that have considered the issue consistently have held that 

“use” is to be construed broadly to allow for recovery of damages for all lost 

“utility derived by humans from a [natural] resource.”  State of Ohio v. U.S, 

Dept. of the Interior, 880 F. 2d 432, 464 (D.C. Cir. 1989) (emphasis added).  

Recognizing the broad scope of recoverable damages for the lost use of natural 

resources under CERCLA, this Court has held that natural resource trustees “are 

entitled to recover for all lost-use damages on behalf of the public, from the time 

of release until restoration.” Alaska Sport Fishing Ass’n v. Exxon Corp., 34 F.3d 

769, 772 (9th Cir. 1994). 

Invoking CERCLA’s natural resource damages provisions, the Colvilles, 

together with its co-Plaintiff the State of Washington, asserted joint claims for 
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natural resource damages caused by Teck’s contamination of the UCR, including 

claims for damages for the public’s lost use of those natural resources.  Of 

relevance here, the Colvilles also asserted its own unique natural resource damages 

claims seeking recovery of damages for the Tribes’ lost use of the natural resources 

injured by Teck’s contamination, as distinct from uses by the general public,  

recognizing  that the Colvilles’ relationship with the UCR, rooted deeply within the 

Tribes’ history and culture, means that the contamination of the UCR has harmed 

them in distinct ways above and beyond the harm suffered by the general public.  

The Colvilles referred to these claims as “tribal service loss” claims, and they are 

the subject of this appeal.2 

Despite this clear statutory mandate, Teck sought summary judgment on the 

Tribes’ claims for interim lost use damages and mischaracterized the Tribes’ claims 

as seeking “cultural resource” damages, not natural resource damages.  The district 

court erroneously accepted Teck’s characterization and, without analysis and 

 
2 The text of CERCLA expressly refers to recovery of damages for the “use 
value” of injured natural resources.  42 U.S.C. § 9651(c)(2).  As explained in 
detail below, CERCLA’s implementing regulations and the governing case 
law have used myriad other terms to describe the same concept, including 
“lost use,” “interim lost use,” and/or “service loss.” The Colvilles chose the 
term “tribal service loss” in their complaint to denote the fact that the claims 
seek damages for the loss of the Tribes’ use of the injured natural resources, 
as separate and distinct from the lost uses of the natural resources by the 
general public (which are addressed by the joint claims). To avoid confusion, 
we will refer to these claims herein as claims for “interim lost use” of the 
injured natural resources by the Tribes.  
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without consideration of either the governing case law or CERCLA’s implementing 

regulations authorizing interim lost use claims, granted summary judgment in favor 

of Teck.  In so doing, the district court misconstrued the Colvilles’ claims, 

apparently reasoning that because the Tribes’ unique uses of the natural resources 

included a cultural component, they sought compensation for injured “cultural 

resources” rather than the Tribes’ lost use of the injured natural resources alleged in 

its complaint and authorized in CERCLA.  This was error.  Though neither Teck 

nor the district court defined “cultural resources,” the D.C. Circuit has suggested 

that damage to archeological “artifacts” on land contaminated by pollution might be 

an example of a “non-natural” cultural resource, though it declined to decide 

whether such damage might be recoverable under CERCLA.  Kennecott Utah 

Copper Corp. v. U.S. Dep’t of Interior, 88 F.3d 1191, 1222 (D.C. Cir. 1996).  The 

Colvilles’ claims do not seek damages for such injury; to the contrary, they seek 

only damages for the Tribes’ interim lost use of the natural resources injured by 

Teck, which damages necessarily take into consideration the Tribes’ culture, 

history, and related uses of those resources.  This Court should reverse and remand 

to the district court for trial. 

STATEMENT OF JURISDICTION 

Pursuant to 28 U.S.C. § 1292(b), this Court granted interlocutory review of 

the district court’s order dismissing certain of Appellant’s natural resource damages 
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claims.  Confederated Tribes of the Colville Reservation v. Teck Cominco Metals 

LTD, No. 24-4442, Dkt. No. 5 (9th Cir. filed July 18, 2024). 

STATUTORY AND REGULATORY AUTHORITIES 

All relevant statutory and/or constitutional and/or regulatory authorities 

appear in the Addendum to this brief. 

STATEMENT OF ISSUES 

CERCLA grants the United States, States, and Tribes a cause of action 

against responsible parties for “damages for injury to, destruction of, or loss of 

natural resources . . . resulting from such a release [of a hazardous substance],” and 

further provides that such damages must compensate for, inter alia, “both direct and 

indirect injury” taking into account “use value, and [the] ability of the ecosystem to 

recover.”  Did the district court err in granting summary judgment to Teck on the 

Colvilles’ claims for damages based on interim lost use of natural resources by 

characterizing the claims as seeking damages for injured “cultural resources” and 

rejecting recovery for cultural uses?  

STATEMENT OF THE CASE 

A. Background. 

The Colvilles is a federally recognized Indian tribe and its members have 

lived on the banks of the Upper Columbia River since time immemorial. Beginning 

in the early 1920’s and continuing to the present, ten miles north of the Canadian 

border, Teck and its predecessors have operated one of the largest lead-zinc 
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smelters in the world. Teck’s smelter dumped its wastes, including slag containing 

lead, zinc, copper and other metals and effluent containing mercury in the Columbia 

River where they flowed downstream and released hazardous substances in the 

Upper Columbia in the United States. 4-ER-695–696. The resulting injuries to 

natural resources have had great consequence for the Colvilles because its 

reservation abuts the UCR downstream of Teck’s discharges. It also holds preferred 

hunting and fishing rights for the territory north of its reservation to the Canadian 

border. 

Upper Columbia River Study Area Base Map 
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Teck concedes, and the district court has found, that it used the Upper 

Columbia River—the Colvilles’ homeland—as a “free” “convenient disposal 

facility” for its hazardous wastes.  4-ER-702.  These wastes included more than 10 

million tons of slag deposited in the UCR along with 200 tons of mercury in 

effluent form also deposited in the UCR and have released hazardous wastes—zinc, 

lead, cadmium, mercury, and copper in the UCR. 4-ER-695–696.  Based on these 

releases, the district court has found that Teck is a liable party under CERCLA as 

an “arranger,” 42 U.S.C. § 9607(a). 4-ER-731–732. 

Most of the metals released from Teck’s slag and effluent have settled in the 

bottom of the UCR above the Grand Coulee Dam.  Many years of scientific 

investigation by the United States Geological Service, the U.S. Environmental 

Protection Agency and the natural resource Trustees has demonstrated that Teck’s 

releases of hazardous substances in the UCR have contributed to extensive injuries 

to benthic creatures residing in the sediment – death, reduced reproduction and 

reduced biomass.  See 3-ER-307; 313–314; 2-ER-76; 263–264; 279–285.  Expert 

investigation and opinion also demonstrates that Teck’s effluent has released large 

amounts of mercury in the UCR.  See 2-ER-281–282; 3-ER-310.  Mercury 

concentrations have resulted in UCR fish advisories limiting fishing by the 

Colvilles and other members of the public.  

 Case: 24-5565, 11/21/2024, DktEntry: 13.1, Page 11 of 32



 

8 
 

These injuries to natural resources have resulted in the interim lost use of 

such resources that form the basis for the natural resource damages claims in this 

case. 

B. Natural Resource Damages claims in this case. 

In 2007, the Colvilles and the State along with the Department of the Interior 

(“DOI”) and the Spokane Tribe of Indians, formed a Trustee Council to investigate 

and assess natural resource injuries and resulting damages in the UCR. These 

natural resource trustees have since developed joint claims identifying natural 

resource injuries and resulting damages for interim lost use of those natural 

resources, and the Colvilles and the State have asserted them in this action.  4-ER-

662–672; 680–687.  

These claims are based on extensive investigation of site conditions and 

expert testimony showing that Teck’s hazardous substances are toxic to benthic 

organisms (or “benthos”) in the UCR sediment and have resulted in elevated 

mercury in UCR fish leading to fish advisories.  These opinions are described in 

detail in the reports and declarations of Joel Blum, Dimitri Vlassopoulos, William 

Clements, Jesse Sinclair and Adam Domanski.  2-ER-71–81; 260–285; 3-ER-306–

317. Teck’s Motion for Summary Judgment at issue here did not contest proof of 

these injuries.  See 2-ER-208–242.  Indeed, Teck does not deny that its metals are 

toxic to benthos and it concedes that mercury in the UCR have led to fish 
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advisories.  2-ER-88–89; 168–169.  On review of this evidence, Teck’s expert 

conceded that natural resource damages have been proved.  2-ER-88–89.  

Based on this proof of injury, for the joint claims, Plaintiffs employed a 

habitat equivalency analysis to calculate the cost of restoration of damaged 

sediment habitat as well as calculation of the value of lost fishing trips due to fish 

advisories.  Teck moved for summary judgment as to the first of these claims, but 

not the second.  Its motion was denied.  2-ER-37–43.  

Along with the joint damages claims asserted with the State, the Colvilles 

have also investigated and assessed interim lost use of natural resources unique to 

the Tribes as authorized by 42 U.S.C. § 9607(f) (“liability…to an Indian Tribe…”).  

Such tribal claims for interim lost use have featured in many natural resource 

damage assessments.  2-ER-74; 76–77.  The Colvilles based these separate resource 

service loss claims on the same proof as the joint claims – natural resource injuries 

in the form of toxicity to benthos and elevated mercury in fish.  2-ER-147; see also 

3-ER-369–374; 2-ER-248; 251; 3-ER-324–327; 337–338.  Based on this evidence 

of injury, the Colvilles’ experts developed proof of damages—specifically, the 

Colvilles’ interim lost use of natural resources in the form of (1) reduced river trips 

by Tribal members due to mercury-based fish advisories, (2) interim lost use of an 
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uncontaminated river, and (3) interim lost use of injured natural resources for 

cultural purposes.3 

1. Lost River Use Damages. 

Mercury based fish advisories attributed to Teck’s release of metals in the 

UCR have resulted in reduced river trips by the Colvilles. For the Colvilles, this has 

led to reduced fishing and also lost use of the river for other recreational purposes.  

Because of the Colvilles’ unique relationship to the UCR, these reduced trips have 

impacted the Tribes in ways that are distinct from the general public, and thus the 

Colvilles’ claim is separate from the joint claim asserted with the State for lost 

fishing trips by the general public. 

The Colvilles’ expert, Robert Unsworth, used an extensive survey conducted 

by the Environmental Protection Agency in coordination with Colvilles (Westat) to 

measure reduced river use due to mercury-based fish advisories.  3-ER-559.  Mr. 

Unsworth applied an enhanced value based on the role of fishing in the Colvilles’ 

culture.  3-ER-563.  Applying this methodology yielded a valuation of reduced river 

trips from 1988-2030 ranging from $9.8 million to $14.7 million.  3-ER-564.  Teck 

did not offer expert opinion on this claim in its summary judgment motion, nor did 

it address its merits.  See 2-ER-208–242.  

 
3 The second and third categories of damages are alternative approaches to 
damages and the Colvilles anticipate that at trial, the district court will 
determine which measures best address the evidence. 
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2. Lost Value of an Uncontaminated River. 

The Colvilles value the natural resources surrounding them in ways that 

perhaps mining companies do not fully understand.  They are central to the Tribes’ 

experience and identity and not assets to be traded away. Before these events, in 

2006 a mining company offered the Colvilles more than $1 billion for the right to 

mine Molybdenum in a mountain on their property and the Colvilles, by 

referendum, rejected it.  4-ER-611.  In this case, Teck did not offer any such 

exchange.  Without a word or warning to the Tribes or any measures to deal with 

the consequences, it unilaterally dumped its wastes in the river and left the Colvilles 

to deal with it or live with it.  The Colvilles now seek damages for the interim lost 

use of that uncontaminated resource.  Since there is no market for uncontaminated 

rivers, in this circumstance economists employ contingent valuation methods to 

measure the economic valuation of the natural resource.  See State of Ohio, 880 

F.2d at 475-477; 43 C.F.R. § 11.83; and 4-ER-600–601. 

3. Lost Use of Injured Resources for Cultural Purposes. 

With funding from DOI and in consultation with DOI, the Colvilles 

investigated the impact of Teck’s contamination of the UCR on the Colvilles’ use of 

the UCR for cultural purposes.  2-ER-179–180; 3-ER-549.  This approach assessed 

interim lost use of the UCR for cultural purposes due to the injury to natural 

resources caused by Teck’s contamination.  See 73 FR 57259; 2-ER-76 –77 

(“services include both ecological and human services resulting from the physical, 
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chemical or biological quality of resources”).  The investigation encompassed oral 

history research, literature review and review of an extensive survey of UCR 

resources jointly conducted by CCT and EPA (Westat Survey).  3-ER-392–396; 3-

ER-368–369.  The oral history component included interviews of 45 tribal members 

selected for their knowledge of the impact of Teck’s contamination. 2-ER-69.  

Based on this investigation the Tribes developed a proposed restoration plan 

developed by the Tribes to redress the interim lost use damages it had identified.  3-

ER-463–468; 3-ER-547–548.  The plan had four components, each directed at 

addressing the Tribes’ interim lost use of natural resources from contamination of 

the river: (1) monitoring of the UCR to confirm water and sediment conditions; (2) 

selected slag removal to remove visual indicators of contamination; (3) cultural 

programs and buildings to enable restoration of cultural attributes, including 

language programs to restore the primacy of the river in the Tribes’ experience; and 

(4) acquisition of land.  3-ER-463–468; 547–548.  The cost of the restoration plan is 

$114.6 million as of April 2023.  2-ER-80. 

C. Relevant Orders in the district court. 

Teck moved for summary judgment as to the Colvilles’ separate claim for 

interim lost use of the injured natural resources, arguing primarily that the claim 

was based on injury to “cultural resources” rather than “natural resources,” citing 

(but never quoting) the text of 43 C.F.R. § 11.14(z).  2-ER-226.  The district court 

agreed, reasoning that the Colvilles had alleged injury to “cultural resources” and 

 Case: 24-5565, 11/21/2024, DktEntry: 13.1, Page 16 of 32



 

13 
 

that such resources were not within the section 11.14(z)’s definition of “natural 

resources,” and granted summary judgment to Teck on the Colvilles’ separate 

interim lost use claims.  2-ER-2–6.  

In a motion for reconsideration, the Colvilles explained that the district court 

was mistaken because its claims were based on injury to “natural resources” not 

“cultural resources,” and that “natural resource” injury in the form of toxicity to 

benthos and elevated mercury in fish is well within the regulatory definition.  43 

C.F.R. 11.14(z) (“Natural resources or resources means land, fish, wildlife, 

biota…”).  The Colvilles also explained that the forms of interim lost use it had 

alleged were authorized in CERCLA and its regulations and recognized by the 

United States Court Appeals for the D.C. Circuit in State of Ohio.  2-ER-12–31.  

The district court was not persuaded, concluding that damages with a cultural 

component were not recoverable, and denied the motion, declining to apply the 

regulations or State of Ohio.  2-ER-11.  It also certified the Court’s decision for 

immediate review under 28 U.S.C. §1292(b). Id.  

The Colvilles’ first petition to this Court asking it to accept review under 

§1292(b) was denied without prejudice because the district court had not made the 

findings required for such review.  2-ER-8.  The Colvilles then moved in the district 

court requesting findings as provided in §1292 and the district court granted the 

motion and made specific findings supporting immediate review under §1292.  

Confederated Tribes of the Colville Reservation v. Teck Cominco Metals LTD, No. 
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24-4442 (9th Cir. filed July 18, 2024), Dkt. No. 1 at 33–38.  The Colvilles then 

renewed their petition for immediate review and this Court granted the Petition.  Id. 

at Dkt. No. 5. 

SUMMARY OF THE ARGUMENT 

The district court erred in dismissing the Colvilles’ lost use claims by 

characterizing those claims as seeking “cultural resource” damages and finding that 

such “cultural resource are not include in CERCLA’s definition of natural resources 

which may form the basis for a section 9607(a) natural resource damages claim.”  

In so doing, the district court erroneously adopted Teck’s mischaracterization of the 

Colvilles’ claims, without analysis, and failed to recognize that the Colvilles’ claims 

are in fact claims for lost interim use of “natural resources” authorized in 42 U.S.C. 

§ 9607(f).  See 43 C.F.R. § 11.14(z) (defining natural resources).  The district court 

did not analyze the CERCLA text authorizing recovery of use value, governing 

court of appeals decisions, or the implementing regulations, and instead analyzed 

the claim as targeting “cultural resources” outside the framework of CERCLA.  The 

Colvilles’ claims are not based on an injury to a cultural resource such as a hunting 

lodge, however, and the district court’s holding was error. The Colvilles’ claims 

target injury to the biological resources in the UCR and properly seek damages for 

the interim lost use of natural resources injured by Teck’s contamination between 

the time of release and potential restoration. 42 U.S.C. § 9607, 9651(c)(2); see State 

of Ohio, 880 F. 2d at 464.  
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STANDARD OF REVIEW 

This Court reviews a grant of summary judgment de novo.  Lolli v. Cnty. Of 

Orange, 351 F.3d 410, 414 (9th Cir. 2003).  Viewing the evidence in the light most 

favorable to the non-movant, the Court determines whether there are genuine issues 

of material fact and whether the district court correctly applied the law.  Id.  The 

Court does not weigh the evidence, ascertain credibility, or determine the truth, but 

rather determines whether there is a genuine issue for trial.  Anderson v. Liberty 

Lobby, 477 U.S. 242, 249, 255 (1986).  The Court may not make factual 

determinations where the record contains contrary evidence. Chevron USA v. 

Cayetano, 224 F.3d 1030, 1038 n.6 (9th Cir. 2000). 

ARGUMENT AND AUTHORITY 

The district court based its order in a misunderstanding of the Colvilles’ 

resource loss claim and did not discuss how—once correctly analyzed as damages 

from natural resource injury—CERCLA applies to the lost use claims at issue here, 

so we start there. 

A. Damages For Interim Lost Use Of Injured Natural Resources Are 
Recoverable Under CERCLA. 

CERCLA specifically authorizes Tribes such as the Colvilles – in addition to 

and as distinct from States or other parties – to seek recovery of damages for injury to 

natural resources.  42 U.S.C. § 9607(f) (discussing “liability…to an Indian Tribe…”).  

Such natural resource damages are not limited to compensating for the damage to 

the natural resources themselves, but expressly include damages for lost use of the 
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natural resources by members of the public (in this case, members of the Tribe) by 

the injured resources.  See 42 U.S.C. § 9651(c)(2) (CERCLA regulations shall 

identify best available procedures to determine damages, “including both direct and 

indirect injury . . . and shall take into account factors including, but not limited to, 

replacement value, use value, and the ability of the ecosystem or resources to 

recover.”) (emphasis added); 43 C.F.R. § 11.80(b) (natural resource damages 

recoverable under CERCLA include the “compensable value of all or a portion of the 

services lost to the public for the time period from the discharge or release until the 

attainment of the restoration, rehabilitation, replacement, and/or acquisition of 

equivalent of baseline.”).  

It is well-settled that natural resource damages under CERCLA “normally 

include restoration costs at a minimum, plus interim lost-use value in appropriate 

cases.”  State of Ohio, 880 F.2d at 454 n.34 (emphasis added); see also Alaska 

Sport Fishing Ass’n v. Exxon Corp., 34 F.3d 769, 772 (9th Cir. 1994) (natural 

resource trustees “are entitled to recover for all lost-use damages on behalf of the 

public, from the time of release until restoration.”) (emphasis added).  “[L]ost-use 

damages incurred by the public prior to cleanup are damages that, in a layman’s 

terms, remain on the debit side of the ledger after cleanup, and are, in fact, 

unredressed damages for which the trustees may recover.”  Alaska Sport Fishing 

Ass’n, 34 F.3d at 772.  Indeed, the D.C. Circuit Court of Appeals rejected DOI’s 

first attempt to draft regulations implementing CERCLA’s damages provisions 
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precisely because the regulations initially failed to provide for recovery of interim 

lost use and existence value, and thus failed to fully implement the statute as 

Congress intended.4  State of Ohio, 880 F.2d at 463-64 (noting Congressional intent 

that CERCLA damages assessments allow trustees to “select the most accurate and 

credible damage assessment methodologies available” and that DOI’s regulations as 

initially drafted “defeat this intent by arbitrarily limiting use values to market 

prices.”). 

Adhering to the State of Ohio court’s reading of the scope of CERCLA’s 

remedies, the current implementing regulations provide that recoverable damages 

for interim lost use of natural resources are measured by “both public use and 

nonuse values such as existence and bequest values.”  43 C.F.R. § 11.83(c)(1); State 

of Ohio, 880 F.2d at 464; see also Kennecott Utah Copper Corp. v. U.S. Dept. of 

Int., 88 F. 3d 1191,1220-1221(D.C. Cir. 1996) (confirming CERCLA regulations 

permit recovery of damages for “human uses” of natural resources as lost “services” 

provided by the resources).  “Use value,” just as its name implies, is defined as “the 

economic value of the resources to the public attributable to the direct use of the 

 
4 CERCLA designates the D.C. Circuit as the authoritative court for 
interpretation of its regulations. See 42 U.S.C. § 9613(a) (“Review of any 
regulation promulgated under this chapter may be had upon application by 
any interested person only in the Circuit Court of Appeals of the United 
States for the District of Columbia.”). 
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services provided by the natural resources.”  43 C.F.R. § 11.83(c)(1)(i).5  “Nonuse 

value,” on the other hand, represents “the economic value the public derives from 

natural resources that is independent of any direct use of the services provided.”  43 

C.F.R. § 11.83(c)(1)(ii); see also State of Ohio, 880 F.2d at 464.  Such nonuse value 

includes so-called passive use or “existence value” – i.e., the value to the public of 

the mere existence of the resource, which despite its “passive” nature, “reflect[s] 

utility derived by humans from a resource, and thus, prima facie, ought to be 

included in a damage assessment.”  State of Ohio, 880 F.2d at 464; see also 4-ER-

600. Damages for the loss of such use and nonuse services provided by the injured 

resource are recoverable under CERCLA in addition to damages to restore the lost 

resources themselves.6  State of Ohio, 880 F.2d at 464.  Nothing in CERCLA, its 

 
5 Neither the statute, the regulations, nor the case law define the word “use,” 
much less purport to limit recoverable “uses” to those which are not 
“cultural” in nature.  In absence of an express statutory definition, “use” 
should be given its plain meaning – anything to which natural resources may 
be put.  See, e.g., WEBSTER’S UNABRIDGED DICTIONARY OF THE ENGLISH 

LANGUAGE 2097 (2d ed. 2001) (“an instance or way of employing or using 
something.”).   
6 Teck repeatedly has argued that CERCLA’s requirement that recovered 
natural resource damages must be used to “restore, replace, or acquire the 
equivalent of” the injured natural resources somehow precludes the Colvilles’ 
claims for interim lost use or service losses.  See, e.g., 2-ER-229–232.  That 
is a red herring, for the issue of how any damages recovered ultimately are 
used is not an element of an NRD claim that a plaintiff must prove, nor is it 
even possible to make a determination about the propriety of such uses until 
after damages are, in fact, recovered.   See 42 U.S.C. § 9607(f)(1) (natural 
resource damages “shall not be limited by the sums which can be used to 
restore or replace” natural resources). 
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regulations, or applicable case law restricts recoverable damages based on type of 

use as Teck proposed and as the district court accepted. 

The district court’s search for authority for a “cultural resource injury” claim 

diverted it from application of the foregoing regulations and case law discussing 

interim lost use.  Instead of applying the Court of Appeals’ analysis of use and 

existence values in State of Ohio, the district court relied on two district court cases 

with no discussion of these points, Coeur d’Alene Tribe v. Asarco Inc., 280 F. Supp. 

2d 1094, 1122 n.22 (D. Idaho 2003) and In re Gold King Mine Release in San Juan 

Cnty., Colorado, on Aug. 5, 2015, No. 16-CV-931, 669 F. Supp. 3d 1146, 2023 WL 

2914718 (D.N.M. Apr. 12, 2023).  Neither case is on point, for neither case 

addresses the regulatory framework discussed herein nor the availability of 

damages for interim lost use under CERCLA, and thus neither opinion can 

substitute for the review and application of State of Ohio, Alaska Sport Fishing 

Ass’n, or other binding authority directly on point. 

Neither district court case even considered – let alone decided – whether 

claims such as the Colvilles’ interim lost use claims are cognizable under CERCLA.  

Couer d’Alene in fact provided no discussion of the issue in that opinion at all – 

merely a single-sentence finding of fact entered after a months-long trial stating that 

the “cultural uses of water and soil by the tribe” – which are nowhere defined or 

discussed – were not recoverable as natural resource damages.  280 F. Supp. 2d at 
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1101.7 At most, this case reminds that the question of whether the Colvilles have 

proven lost uses, whether cultural or otherwise, may be determined only after trial 

and full consideration of the evidence.  Since the Couer d’Alene court did not 

engage in any legal analysis of the scope of recoverable service losses, the decision 

gives no guidance in evaluating the claims at issue here.  

Gold King Mine is not on point either as it did not involve or evaluate 

allegations of interim lost use and did not consider or take up the relevant regulations 

or the guidance from the Court of Appeals in State of Ohio.  The Court approached the 

issue on a claim of CERCLA preemption of common law claims and reasoned in 

broad principles that Plaintiff had not made resource damage claims.  This was 

understandable as there were no allegations that the damages suffered had anything to 

do with interim lost use of natural resources, as the court itself expressly noted.  Gold 

King Mine, 669 F.Supp.3d at 1159 (“[The defendant] has not shown that the 

restorative programs damages claims are natural resource damages claims the 

recovery of which would be subject to the restriction that they be used only to restore, 

replace or acquire the equivalent of the damaged resource.”) (emphasis added).    

Without CERCLA allegations invoking the framework of identifying injury to natural 

resources, lost services due to that injury, and the requirement that recovery be used to 

 
7 The Court should have in mind that elsewhere in the Couer d’Alene opinion 
the district court concluded that the tribe in question lacked trusteeship over 
the resources at issue and that may have influenced its finding of fact. 280 F. 
Supp at 1117.  
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restore those services, the Gold King Mine court had no reason to discuss the 

actionability of claims for lost use of natural resources and thus did not even consider 

State of Ohio or the governing regulations. 

B. The Colvilles’ Claims Meet the Required Elements Under 
CERCLA And Disputed Issues Of Fact Precluded Summary 
Judgment. 

Proof of a natural resource damage claim under CERCLA starts with evidence 

of “injury to, destruction of, or loss of natural resources.” 42 U.S.C. § 9607(f)(1).  The 

Colvilles met this burden by proving that Teck’s metals have caused injury to benthic 

invertebrates residing in the sediment of the UCR and with evidence of fish advisories 

based on elevated mercury from Teck’s releases.  The next step is for the trustees to 

show that the injury to the natural resources caused damages.  As discussed above, 

proof of such damage may be based on lost services, both active “use” and passive 

“nonuse” or existence values, derived from injured resources.  See State of Ohio, 880 

F.2d at 464.  The Colville’s claims present various measures of damages to 

compensate for interim lost use and existence values.  While it is true that the 

Colvilles’ claims necessarily implicate “cultural” perspectives to the extent such 

perspectives inform the value of the interim lost use by the Tribes and because injured 

natural resources may have cultural uses, that is not the same as asserting a claim for 

injury to “cultural resources” as the district court erroneously concluded.  We review 

below each of the Colvilles’ approaches to proof of resource service losses and put 

them in context of CERCLA and the regulation promulgated thereunder.   
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C. The Colvilles’ Claim For Lost Fishing Trips Is An Interim Lost 
Use Claim Based on Unique Colville Impacts.  

The Colvilles’ claim for interim lost use damages based on the reduction of 

fishing trips by tribal members based on Teck’s contamination of the UCR is a typical 

CERCLA claim for lost use services provided by the injured natural resource.  43 

C.F.R. § 11.83(c)(1)(i).  This claim is based on the expert report of Robert 

Unsworth, an expert who has worked on more than 100 natural resource damage 

assessments.  See 2-ER-63.  His approach to assess the damages from lost tribal 

fishing trips was “drawn directly from the Department’s Regulations (see 

§11.83(c)(1) and §11.83(c)(2)(vi)).”  2-ER-65.  Mr. Unsworth calculated “reduced 

participation in on-water and in-water activities given contamination,” and he 

explained that “[t]hese damages reflect the presence of a health-based fish advisory 

on the Upper Columbia River fishery.”  2-ER-64–65.  It is not based on any claim of 

lost “cultural resources” and the district court’s characterization of it as such was clear 

error.  

Mr. Unsworth gave each lost river trip enhanced value based on the increased 

significance for tribal members in comparison to the general public.  Teck must take its 

victim where it finds it and is responsible for the consequent losses of use.  River use 

trips are valued higher for Colville members than for the general public because of 

cultural and historical considerations, that does not make them any less recoverable.  

Mr. Unsworth calculated the value of the lost fishing trips by tribal members and 

submitted a declaration explaining his methodology in response to Teck’s summary 
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judgment motion, to which Teck had no response.  See 2-ER-62–67.  There was no 

basis for summary judgment dismissing this claim. 

D. The Colvilles’ Claim for Damages Based on a Contingent 
Valuation Study is a Claim for Nonuse “Existence Value” of an 
Uncontaminated UCR. 

The Colvilles’ claim for damages based on the contingent valuation (stated 

preference) study performed by Dr. Layton and Mr. Paterson is a well-recognized 

claim under CERCLA for the lost passive use or existence value of an uncontaminated 

UCR. See State of Ohio, 880 F.2d at 464; 2-ER-75–78 (explaining economic 

foundation for recovery of interim lost use based on cultural uses of natural resources); 

4-ER-608–610 (explaining basis for use of stated preference study in framework of 

identifying lost value of uncontaminated river).8  It is well-settled that damages based 

on the existence value of resources are cognizable under CERCLA.  43 C.F.R. § 

11.83(c)(1); State of Ohio, 880 F.2d at 464.  Perhaps for this reason, Teck’s original 

summary judgment motion did not even attempt to explain why this claim of damages 

was not actionable under CERCLA, and instead focused on methodological criticisms 

of the work of Dr. Layton and Mr. Paterson to measure such damages.  See 2-ER-232–

233.  Only after the Colvilles answered those methodological challenges did Teck 

suddenly insist, in a single sentence in its reply brief, that the claim somehow was 

 
8 As Dr. Domanski explains, CCT members incur losses through the loss in 
services due to Teck’s contamination of the UCR.  2-ER-75–76.  The ecological 
injury is measured by studies of how a biological receptor responds to 
contamination – specifically, reduced benthic productivity due to contaminated 
habitat.  2-ER-76.  To measure lost human services, NRD assessments analyze 
how individuals respond to the contamination.  2-ER-76–78.  Teck offered no 
evidence in rebuttal to Dr. Domanski’s testimony on these issues. 

 Case: 24-5565, 11/21/2024, DktEntry: 13.1, Page 27 of 32



 

24 
 

measuring “cultural loss” and thus was not actionable.  2-ER-46.  The district court 

dismissed the claim solely on this basis, again without analysis.  See 1-ER-6. 

Merely labeling a lost use “cultural” does not take it outside the scope of 

recoverable damages, however.  The “existence value” of an uncontaminated UCR – 

which is plainly a cognizable claim under CERCLA – necessarily involves 

consideration of some “cultural” factors, for the value of the river’s existence to the 

Tribes is tied in some measure to the Tribes’ history and culture, but that does not 

transform the claim from an ordinary existence value claim to a “cultural resource” 

claim.  See State of Ohio, 880 F.2d at 462-63 (“From the bald eagle to the blue 

whale and snail darter, natural resources have values that are not fully captured by 

the market system . . . [the] decision to limit the role of non-consumptive values, 

such as option and existence values, in the calculation of use values rests on an 

erroneous construction of the statute.”).  The district court’s decision on this point 

was error. 

E. The Restoration Plan Reflects the Colvilles’ Alternate Measure of 
Damages for Use and Nonuse Service Losses as a Result of the 
Injured Natural Resources. 

The third and final lost use claim seeks to recover resource service losses based 

on the Tribes’ lost cultural use of the injured natural resources.  The Colvilles’ 

investigation, funded and guided by DOI, identified disrupted cultural uses of the 

biological resources of the UCR as well as damage to the Tribes’ experience of an 

uncontaminated river which formed the basis for a restoration approach to damages.  

2-ER-69–70.  The Court appears to have regarded this claim as based on injury to 

cultural resources, not natural resources as alleged in the Colvilles’ complaint and 
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opposition to Teck’s motion. 1-ER-6; see also 4-ER-681–682; 2-ER-116–119.  The 

court’s mistaken focus on how “cultural resources” fits in the definition of “natural 

resources” distracted it from the case law explaining that lost resource use is defined 

broadly to encompass human uses, and nothing in the regulations or case law restricts 

such use recovery when it is based on a cultural use.  The Court of Appeals foreclosed 

the district court’s conclusion in State of Ohio when, in rejecting narrowly drafted 

regulations promulgated by DOI restricting use, it explained that CERCLA requires 

that use values must be taken into account where they “reflect utility derived by 

humans from a resource and thus, prima facie, ought to be included in a damage 

assessment.”  880 F. 2d at 464. Cultural uses fit easily in the scope of “human uses” of 

the resources.  

The Tribes’ investigation led to development of a restoration plan to alleviate 

and restore interim lost use of natural resources.  The Restoration Plan is a method of 

valuing the lost uses of the river by the Tribes as a result of the injured natural 

resources.  Such uses include, but are not limited to, cultural and ceremonial 

components; both the regulations and the legislative history expressly contemplate 

such considerations.  See 2-ER-18–20; 2-ER-109–110; see also § Section II.B.3, 

supra.  While Teck may disagree that the Restoration Plan is the appropriate measure 

of damages for the lost uses, or may argue that the losses reflected in the Restoration 

Plan were not caused by injury to natural resources, those are issues of fact for trial – 

not issues of law susceptible to summary judgment. 
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CONCLUSION 

For the reasons stated herein, the Court should reverse the district court’s 

grant of summary judgment on the Colvilles’ separate claims for natural resource 

damages and remand for trial. 

STATEMENT OF RELATED CASES 

The Colvilles are aware of one or more related cases currently pending in this 

court. The case number and name of each related case and its relationship to this 

case are: 

Court of Appeals Docket Number 24-554, Confederated Tribes of the 

Colville Reservation v. Teck Cominco Metals LTD, is the docket number that was 

assigned to the Colville’s Petition for Permission to Appeal filed in on April 22, 

2024.  Dkt. No. 1.  This Court denied the petition for permission to appeal without 

prejudice on June 20, 2024.  Dkt. No. 7.    

Court of Appeals Docket Number 24-4442, Confederated Tribes of the 

Colville Reservation v. Teck Cominco Metals LTD, is the docket number that was 

assigned to the case upon filing of the Colville’s Petition for Permission to Appeal 

on July 18, 2024.  Dkt. No. 1.  The Order granting permission to appeal was granted 

on September 11, 2024.  Dkt. No. 5. 
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RESPECTFULLY SUBMITTED this 21st day of November, 2024. 

 
OGDEN MURPHY WALLACE, PLLC 
 
By   /s/ Paul J. Dayton     

Paul J. Dayton, WSBA #12619 
Daniel J. Vecchio, WSBA #44632 
Daniel F. Shickich, WSBA #46479 
Alexandrea M. Smith, WSBA #57460 
 
Attorneys for Petitioner Confederated Tribes of 
the Colville Reservation    
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