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I. INTRODUCTION 

 Mr. Fuson was a legal resident of Hopi Partitioned Land (HPL) on December 

22, 1974. Mr. Fuson’s family had a ranch that encompassed both the HPL and the 

NPL long before the land disputes arbitrary boundaries were imposed on the family.  

They traditionally grazed the entire area through 1974.  Mr. Fuson was raised by his 

grandmother on this land and he did not abandon this domicile until after the 

Settlement Act was passed into law. 

 Mr. Fuson’s application was denied by ONHIR because he was enumerated 

on the NPL. ONHIR recognized the enumeration is legally considered unreliable.  

ONHIR also took the inconsistent position that if he was not a legal resident of the 

NPL he was the legal resident of his wife’s apartment 45 miles away. The hearing 

officer states that this is the “nuclear family’s” alternative legal residence. However, 

the hearing officer and ONHIR never explained how this could be the nuclear 

family’s legal residence when his estranged wife was determined by ONHIR to be a 

legal resident, at the same time, at her family’s ranch. Thus, even though the sworn 

testimony demonstrates Mr. Fuson did not reside at her apartment at the passage of 

the Settlement Act, ONHIR decided, without reason or explanation, that it was his 

domicile.  
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Mr. Fuson was eligible on December 22, 1974.  That is also the day he lost 

his ranch by operation of the Settlement Act.  He was a lifelong legal resident of the 

ranch and is entitled to be certified eligible for benefits. 

 ONHIR’s denial of Mr. Fuson’s application was arbitrary and capricious and 

not in accordance with law. 

II. ARGUMENT 

A. ONHIR’s Legal Residency Determination was Arbitrary and 
Capricious, not Based on Substantial Evidence, and in Violation of the 
Settlement Act 

 
1. Mr. Fuson’s Legal Residence Cannot be Determined to be on the 

NPL on December 22, 1974 Through the BIA Enumeration  
 

 In its answer brief, ONHIR admits that the enumeration cannot be solely relied 

upon to demonstrate legal residency of the HPL on December 22, 1974.  However, 

it claims that the hearing officer did not just rely on that factor to determine that Mr. 

Fuson at the passage of the Act was a legal resident of the HPL.  The hearing officer 

in fact did only rely on enumeration to find Mr. Fuson was a legal resident of the 

NPL. The hearing officer’s conclusion of law states: 

2. On December 22, 1974, applicant was a legal resident in the Teesto 
Chapter area of the Navajo Reservation, in an area of the former Joint Use 
Area that was partitioned for the use of the Navajo Indians as he was 
enumerated there as a resident. 3 ER 482 (emphasis added) 

 



3 
 

 The other additional facts that ONHIR claims the hearing officer relied upon 

are not in his decision.  The hearing officer used the enumeration of the NPL for his 

finding of residency on the NPL.  He fails to mention or analyze in his decision the 

fact that Ms. Greyhair and her family were also enumerated three times on the HPL 

(her family is noted as “Group A”) 3-ER-4701.  It is undisputed that the enumeration 

by itself cannot support a finding of legal residency. Answer Brief DktEntry:19, 

Page 34 of 49; Walker v. Navajo-Hopi Indian Relocation Comm’n, 728 F.2d 1276 

(9th Cir. 1984) (“The Commission has always taken the position that the 

enumeration list is not conclusive as to eligibility.”); Tso v. ONHIR, No. CV-17-

8183-PCT-JJT, 2019 WL 1877360 (D. Ariz. Apr. 26, 2019) (The reliability of the 

enumeration “appears questionable”); Ray v. ONHIR, 2023 WL 4761789 *6-7. (The 

hearing officer based his decision on the enumeration, which is unreliable, and it is 

grounds for reversal.) The hearing officer’s only evidence that Mr. Fuson was a legal 

resident of the NPL on December 22, 1974 was the NPL enumeration and he draws 

an irrational conclusion that the enumeration proves NPL legal residency. This 

render’s his decision arbitrary and capricious.  

 

 
1 ONHIR citing to the NPL enumeration misstates three times that thirteen 
members of Ms. Greyhair’s family were enumerated.  Answer Brief, DktEntry 19. 
page 16, 31 and 36. This a fabrication. Ms. Greyhair, Johnnie and Ruth Fuson, and 
their two children Darneyle (Garneveie) and Hansen are noted and only Fannie 
Greyhair is interviewed. 3-ER-471 
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2. Failure of the Hearing Officer to Evaluate the Three Enumerations 
on the HPL is Arbitrary and Capricious 

 
 The failure of the hearing officer to address and explain the central issue that 

the Fuson family was enumerated once on the NPL and three times on the HPL is 

arbitrary and capricious. In George v. ONHIR, 825 Fed.Appx. 419 (2020)  this court 

found the hearing officer failed to evaluate how relevant evidence “impacted the 

hearing officer’s decision.” Id*2.  The George Court Relying on Cal. Energy v. Dept 

of Energy, 585 F.3d 1143, 1150-51 (9th Cir. 2009) reasoned that it is arbitrary and 

capricious to “fail to consider an important factor or aspect of the problem”.  Here 

central to Mr. Fuson claim is that his family ranch’s traditional use area encompassed 

both the HPL and NPL. The enumeration states that Ms. Greyhair was interviewed 

three times at the HPL homesite and once at the NPL homesite.  The contents of 

these interviews are forever lost and “destroyed in a flood”. The “destroyed in a 

flood” admission is not “Mr. Fuson’s assertion” as claimed by ONHIR. Answer 

Brief, Dkt.Entry 19; Page 35 of 49.  This is what ONHIR admitted to the United 

States Government Accountability Office in a March 19, 2018 letter. Page 7. 

https://www.gao.gov/assets/gao-18-266.pdf. Despite the fatal loss of these 

foundational documents, ONHIR and its hearing officer still use the enumeration, to 

the applicant’s detriment, and speculate as to what was reported in an interview over 

forty years ago.  This Court has defined spoliation as  “destruction or significant 

alteration of evidence, or the failure to preserve property for another's use as 

https://www.gao.gov/assets/gao-18-266.pdf
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evidence, in pending or future litigation”. Kearney v. Foldy & Lardner, LLP, 590 

F.3d 638, 649 (9th Cir. 2009). Although the agency is well aware of the fact that 

foundational documents, like the notes and reports from interviews, are spoliated, it 

still speculates to the applicant’s prejudice what the content of the interviews 

contain.  

 In the enumerator’s deposition it is explained that the BIA would list family 

members only once even though they lived in two or more legal residences: 

BARDWELL: is it true that the enumerators would 
tell the homeowner to select one homesite as a primary 
homesite? 
NEZ: Yes. 
BARDWELL: And for what purpose was that? 
NEZ: Uhm, on the main house that 
they're living in, usually we list on everybody, uh, whole 
family is listed under one house, because, uhm, if you list everybody under 
one, two different houses on the roster, it 
would, you know, be more people, more people showing up on 
than what are out there. And it, the system was set μp 
where, uh, they only count one person twice if it's, uh, on 
code 01. 01 is on main head of household person or the 
person owning that house. 
BARDWELL: So for instance, if there was 
a sheep camp, a summer and winter sheep camp, the family 
would be asked to identify one of those homes as their main 
home? 
ELSIE T. NEZ: Uh, yes. 
BARDWELL: Even though they may have 
spent equal amounts of time at both homes. 
ELSIE T. NEZ: Right, right. Usually they 
have sorta like three homes, uh, if they have livestock, 
they usually have about, maybe three homesites, maybe one 
down in the valley where like during the school year. They 
live close to the bus pickups. And then usually one up in 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020661086&pubNum=0000506&originatingDoc=I3ac141f012f911e79de0d9b9354e8e59&refType=RP&fi=co_pp_sp_506_649&originationContext=document&transitionType=DocumentItem&ppcid=af9627a7ef314be48fb5ee66029134b2&contextData=(sc.Search)#co_pp_sp_506_649
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020661086&pubNum=0000506&originatingDoc=I3ac141f012f911e79de0d9b9354e8e59&refType=RP&fi=co_pp_sp_506_649&originationContext=document&transitionType=DocumentItem&ppcid=af9627a7ef314be48fb5ee66029134b2&contextData=(sc.Search)#co_pp_sp_506_649
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the, up in the mountains. But usually they picked the house 
that they lived the longest, you know, like if it's being 
used seasonal, they pick the house that's probably like a 
frame house is usually the one that they want to be 
enumerated under. 
BARDWELL: And so is it true that all 
household members would be listed at the primary site, but 
at the secondary site only the homeowner would be listed? 
ELSIE T. NEZ: Right  
BARDWELL: And that's true even though 
other household members may have used that other homesite? 
ELSIE T. NEZ: Right. Because if it's, and 
like the homeowner is coded 01, this was for the data system 
reason, you know. If it's 01, it automatically, if there's 
three John Doe with an 01, it count, you know, the machine 
count that as just one, even though it's, three different. 
BARDWELL: And is it also true that the 
enumeration roster would reflect that the homeowner was 
interviewed at the home he claimed as his primary home? 
ELSIE T. NEZ: Yes. 
BARDWELL: Would the enumeration roster 
reflect that he was also interviewed at the secondary site?  
ELSIE T. NEZ: Yes. 
3 ER 203-205 
 

   ONHIR conveniently ignores that the family head would only list her family 

member’s once, and on other enumerations they would be listed as “Group A” 3-

ER-558. Instead of relying on actual evidence, ONHIR capitalizes on the BIA’s 

negligent destruction of documents by speculating as to the contents of Ms. 

Greyhair’s four interviews. ONHIR claims that Mr. Fuson is unnamed in the HPL 

enumeration. It further makes up that thirteen family members are enumerated on 

the NPL and only Ms. Greyhair on the HPL. The mischaracterization of the 

unreliable enumeration is used as an arbitrary foil to deny Mr. Fuson’s application. 
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 The enumeration’s only probable utility in these cases is to reflect actual 

structures found on the ground with the correct coordinate on a given day.2  The 

enumeration showed that on the HPL there was a log hogan, a frame house, and a 

corral.  It showed that Ms. Greyhair was interviewed, and her family is notated as 

“Group “A”.  The hearing officer’s erroneous conclusion is that Mr. Fuson was 

“enumerated” on the NPL in 1975 and this is conclusive proof of his NPL residency 

in 1974. He fails to explain the extant HPL homesite that the family used during the 

passage of the Act and as late as April 1975. The conclusion of law based on the 

enumeration is arbitrary and capricious. 3 ER 470. George and Cal. Energy. 

3. The Hearing Officer did Not Base His Finding that Mr. Fuson was 
Exclusively a Legal Resident of The NPL on Substantial Evidence 

 
While the standard of review is deferential, there must be a rational connection 

between the facts found and the result reached. Ranchers Cattlemen Action Legal 

Fund United Stockgrowers of Am. v. U.S. Dep’t of Agriculture, 499 F.3d 1108, 1115 

(9th Cir. 2007); Price Road Neighborhood Ass’n, Inc. v. U.S. Dep’t of 

Transportation, 113 F.3d 1505, 1511 (9th Cir. 1997).  Substantial evidence requires 

such relevant evidence as a reasonable mind might accept as adequate to support a 

conclusion. De la Fuente v. FDIC, 332 F.3d 1208, 1220 (9th Cir. 2003). ONHIR 

 
2 The enumeration also has been found to miss actual structures on the HPL in 
1975. 
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admits that the enumeration is unreliable but inconsistently continues to base its 

finding that Mr. Fuson’s legal residence on January 27, 1975, the date of the 

enumeration, was on NPL. Ray. There is no substantial evidence to support this 

conclusion and the hearing officer’s decision is unreasonable and should be reversed.  

B. The Hearing Officer’s Alternative Finding That Mr. Fuson’s Legal 
Residence was at his Ex-Wife’s Employment Housing Should be 
Reversed 

 The hearing officer rather than discharging his duty to determine whether Mr. 

Fuson was a legal resident of the HPL on December 22, 1974 makes a legally 

inconsistent finding that Mr. Fuson was either a legal resident in Teesto NPL or at 

his estranged wife’s Seba Delkai employer-provided apartment.  A person can only 

have one legal residence or domicile. “Since a person cannot have more than one 

legal residence/domicile the hearing officer had to choose one.”  Gamble v. ONHIR, 

No. 97-CV-1247 (D. Ariz., Sept. 24, 1998). ADD 98; The hearing officer has taken 

this position in numerous cases to determine legal residence. “one may have 

successive domiciles or “legal residences”, however, one may not have more than 

one domicile at a time. Weible v. United States, 244 F.2d 158, 163 (9th Cir. 1957) (a 

tax case) , In the Matter of the Application of Lorenzo Smith No. 85-33 (ONHIR, 

1985); ADD109-110. The Smith case, contrary to ONHIR’s answer brief, was 

decided in 1985, after ONHIR changed its residency requirement from “recurring 
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and substantial contacts”3 to domicile. See 47 FR 2089-02 (1982) ADD 36-79; 49 

FR 22277-01 (1984) Effective date June 28, 1984.  ADD 80-83. Thus, the “either or 

finding” by the hearing officer is arbitrary and capricious.  An applicant can only 

have one legal residence and the hearing officer’s decision holding that Mr. Fuson 

was a resident of Seba Delkai or the NPL is legally inconsistent and renders his 

decision arbitrary and capricious. 

C. The Hearing Officer Failed to Apply the Law of Legal Residence in 
Determining that Mr. Fuson changed his Legal Residency to His 
Estranged Wife’s Apartment 

 
 It cannot be seriously claimed that in determining whether a person is a legal 

resident of the HPL their intent to reside is not to be examined. Weible (“domicile 

means living in a locality with the intent to make it a fixed a permanent home”);  

Further, since the adaptation of the legal resident standard, the Agency has stated 

that it is a domicile standard.  This Court has held that the burden to prove residency 

remains with the applicant and domicile’s burden shifting presumptions will not be 

applied. 25 C.F.R. §700.147. (“Burden of proving residence and head of household 

 
3 ONHIR also incorrectly states that “substantial and recurring contacts test was 
long ago discarded by ONHIR”.  As ONHIR knows the test has been continuously 
used in an inconsistent and confusing manner and sometimes to exclusion of the 
“intent test” by the Agency since 1985. Cf. Mike v ONHIR, 2008 WL 54920 *4 
(2008); O’Daniel v. ONHIR, 2008 WL 4277899. However, ONHIR stated in the 
Charles appeal: “applying the substantial recurring contact’s standard to establish 
residency is wrong as a matter of law”.  Appellant’s Opening Brief, Charles v. 
ONHIR, Case 17-17258, 04/30/2018. 
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status is on the applicant”). Shaw v. ONHIR, 860 Fed Appx. 493 (9th. Cir. 2021); 

Daw v. ONHIR, 20 WL 4838121(9th Cir 2021). The applicant does not advocate 

“burden shifting”, ONHIR mischaracterizes the Appellant’s position as “burden 

shifting”, and then misrepresents to the court that Shaw and Daw are not even 

mentioned by the plaintiff in his opening brief. Answer Brief  Dkt 19 Page 42 of 49.4  

The Agency in this case now takes the position that the only standard to be applied 

is that the applicant has the “burden to establish residence”. Answer Brief Dkt Entry 

19, Page 44 of 49.  ONHIR’s position on what standard should be imposed on the 

applicant changes based on what it perceives it needs to argue to prevail in litigation. 

Bowen v. Georgetown University Hospital, 488 U.S. 204, 213 (1988), (deference 

will not be given to an agency’s litigation position that is inconsistent with its prior 

decisions. Id.).  

 Legal residence is proven through showing “intent to reside”.  In the Federal 

Register, ONHIR in adopting Legal Residence and terminating “substantial and 

recurring contacts” standard, stated:  

The final rule reiterates the language of the proposed rule, limiting 
determination of residence to a specific point in time, December 22, 
1974, the date of passage of Pub. L. 93-531. 

 
4  Both cases are discussed in the Brief in Chief on page 21. “This Court in Shaw 
has held that the burden demonstrating residency is the applicant’s burden and 
there is nothing that authorizes burden shifting to ONHIR. In accord, Daw v. 
ONHIR, 20 WL 4838121(9th Cir 2021) (nothing in cited authority “suggests that 
[the] burden ever shifts to the government”). Brief in Chief, Dkt Entry 10-1 Page 
33. 
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The term “residence” in the final rule is meant to be given its legal 
meaning combined which requires an examination of a person’s intent 
to reside combined with manifestations of that intent. An individual 
who was, on December 22, 1974, away from the land partitioned to the 
Tribe of which he/she is not a member may still be able to prove legal 
residence. 49 FR 22277-01 1984. ADD 80. 
 

 Manifestation of the intent to reside is the domicile standard. Weible 

(“domicile means living in a locality with the intent to make it a fixed permanent 

home”);  U.S. v. Arango, 670 F,3d 988, 997 (9th Cir. 2012) (to prove a prisoner’s 

domicile, intent must be examined and “there is an essential difference between 

domicile, which generally involves intent and residence, which generally involves 

an actual place of abode”) Barber v. Varleta, 199 F.2d 419, 423 (9th Cir. 1952) (an 

immigration case) (a person’s old domicile is not lost until a new one is acquired); 

Lew v. Moss, 797 F.2d 747, 751 (9th Cir. 1986) (a diversity case). (The change of 

domicile requires more than physical presence, it also requires the intent to remain 

there indefinitely). Nobuo v. Phillips, 50 F. Supp 167, 168 (S.D. Cal 1943) (“a person 

cannot acquire a domicile by any act done under legal or physical compulsion”).   

ONHIR, and its hearing officer has adopted a domicile standard. In the Matter of the 

Application of Lorenzo Smith No. 85-33 (ONHIR, 1985); ADD 104-111. In Re Juan 

Keyonnie, 85-28 (ONHIR, 1986) ADD 137-141. (Applicant retained his birth 

domicile because he “had not established a new domicile”.) In Re Marilyn Largo 

86-16 (ONHIR 1986) ADD 112-115. (“a factual determination is necessary to 
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support a new domicile or rebut the contention of an ancestral domicile”. In Re Doris 

Smallcanyon 86-25 (ONHIR, 1986) ADD 116-119. (Absence from the HPL cannot 

be considered abandonment unless she has established a new domicile); In Re 

Charlie Uentillie 91-54 (ONHIR, 1991). ADD 120-124. (applicant’s absence from 

the HPL “was not engendered by any motive of establishing an alternative 

domicile”). In Re Louise Peterson, 86-73, (ONHIR, 1987) ADD 125-129. (“One 

may not have two legal residences”).   In the Agencies 1989 Management Manual § 

1200 (Certification Review”) interpreting “Eligibility” it is stated: 

The Commission has always used a definition of residence which is 
synonymous with the term domicile or legal residence. Domicile is 
defined as  “that place where a man has his true, fixed, and permanent 
home and principal establishment and to which whenever he is absent, 
he has the intention of returning.” Basically, legal residence is a 
residence at a particular place, accompanied with a positive proof of 
intention to continue there for an unlimited time. Reply ADD-162. 
(emphasis added) 
 

 The reason the applicant insists that his eligibility be determined through a 

domicile analysis is that he is entitled to have his application be analyzed 

consistently through established law.  In this case, the hearing officer failed to 

examine Mr. Fuson’s intent. The Agency in its answer brief encourages the court to 

analyze the case through simple residency. (the “unambiguous regulations” require 

the “applicant the burden to establish residence”. Answer Brief, Dkt Entry page 41of 

49. The regulations state “residence” is proved though “legal residence”. 25 § C.F.R. 

700.97. For over forty years ONHIR has interpreted “legal residency” as the 
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equivalent of domicile.  It should give the Court pause to see ONHIR’s repudiation 

of this establish Agency rule in order to deny one elderly applicant.  It is arbitrary 

and capricious for the agency to change its position without a “reasoned 

explanation”. Organized Village of Kake v. U.S. Dep't of Agriculture, 795 F.3d 956, 

968 (9th Cir. 2015).  The hearing officer’s adjudicated policies must be adhered to 

in this case.  He failed to follow his domicile analysis announced in prior cases and 

this has created an arbitrary and capricious decision. Atchison, Topeka & Santa Fe 

Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 807-08 (1973). Andrzejewski v. 

F.A.A., 563 F.3d 796, 798 (9th Cir. 2009). 

 Mr. Fuson was born and raised on a ranch that encompassed the HPL and the 

NPL.  The family grazed this traditional use area before the passage of the Act and 

through 1975 when they were forced to sell their livestock.  The hearing officer, 

without an intent analysis, decided that he was a legal resident of his estranged wife’s 

apartment.  Inconsistently, ONHIR determined his estranged wife was not even a 

legal resident of this apartment.  Mr. Fuson had none of the earmarks of domicile in 

that apartment, but his wife did; she worked and lived at the school, she had her 

children housed there, she had a tenant relationship with her landlord. Even with 

these direct indicators, ONHIR determined, correctly, she was not a legal resident of 

the apartment because she intended her parent’s ranch as her permanent domicile. 

CAR 141.  It is inconsistent and illogical to find Mr. Fuson to be domiciled at the 
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apartment, but then find the legal tenant not to be domiciled at the apartment. If the 

hearing officer would have engaged in a domicile intent analysis, he would have had 

to determine that Mr. Fuson had no intent to abandon his ancestral ranch for a 

temporary apartment owned by his wife’s employer. 

D. The Finding that Mr. Fuson was a Resident of Ruth Begay’s Apartment       
is Based on Conjecture and Speculation 

 
  ONHIR and its hearing officer base the alternative finding that Mr. Fuson 

changed his ancestral domicile to his estranged wife’s apartment based on 

speculation and conjecture, not on substantial evidence.  ONHIR mischaracterizes 

this argument as we are asking this Court to weigh the evidence.  Because there is 

no substantial evidence to support the finding of domicile at her apartment, it is a 

legal question, not a weight of evidence question. 

Speculation is not substantial evidence, and it cannot “survive judicial 

review”. Arizona Cattle Growers' Ass'n v. U.S. Fish and Wildlife, Bureau of Land 

Management, 273 F.3d 1229, 1247 (9th Cir 2001).  “Speculation and assumptions  

are not evidence.”  Ragsdale v. Paschal, 118 F. Supp. 280 (1954). Although 

reasonable inference can be drawn, speculations and presumption are not substantial 

evidence. Factual findings based on speculation are not supported by substantial 

evidence.  Ruili Yao v. Sessions, 743 Fed. Appx 99 (9th Cir. 2018).  Further, the 

hearing officer must base his decision on the record as a whole and cannot cherry 

pick evidence.  Ghanim v. Colvin, 763 F.3d 1154, 1164 (9th Cir. 2014). 
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 Here the hearing officer speculates that because Mr. Fuson had children with 

Ms. Begay it is the “overpowering determinant” that he was domiciled at her 

apartment. 3 ER 483.  His opinion actually finds that he could not of had a casual 

relationship with Ms. Begay because they had three children born in 1971, 1973 and 

1975. This is not substantial evidence demonstrating Mr. Fuson was living with Ruth 

Begay in 1974 and/or intended to make her apartment his permanent home; it is mere 

speculation. The positive evidence is independent testimony of Ruth Begay and 

Johnny Fuson, that they had an on again off again relationship.  3-ER-389. Ms. 

Begay testified that in 1974 she would bring the children to Ms. Greyhair’s home so 

they could know their father: 

JERRY DERRICK: Okay. Okay, in 1974, uhm, did you ever, uh, go to 
Johnny's area and spend time there? 
RUTH BEGAY: Yes I did. Sometimes I spent like maybe, if I didn't 
have any babysitter, I would take my kids over there since, you know, I 
wanted them, at least I tried. Like I'm saying, I had marriage problems, 
to let them get to know their dad, but uhm, he wasn't there when I needed 
a babysitter so I left them with their grandmother.  3-ER 294 
 

 This is direct evidence that Mr. Fuson did not live with Ms. Begay in 1974. A 

mother does not have to travel 45 miles to introduce children to their father if they 

share a home. 

 ONHI’s conjecture and speculation is that because a couple had children 

together it is conclusive or “determinative” that they cohabitated. This is rank 
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speculation not substantial evidence.5 There is not substantial evidence that Mr. 

Fuson on December 22, 1974 was domiciled with his estranged wife at an apartment 

at Seba Delkai School. 

E. The Hearing Officer’s Credibility Findings have no Basis in Substantial 
Evidence 

 
 The hearing officer found Mr. Fuson and both his witnesses not credible.  This 

is a pattern with this hearing officer.  Rather that engage in analysis of evidence and 

testimony, he casts the negative castigation that the applicant and all the applicant’s 

witnesses are not credible.  Tsosie v. ONHIR, 771 Fed. Appx. 426 (9th Cir 2019) 

(hearing officer did not explain his credibility findings specifically in light of 

reliance on the witness testimony for other findings); Beam v. ONHIR, 2022 WL 

371697. (Hearing officer failed to articulate reasons supporting his negative 

credibility findings).  Ray.  (“the Court finds that the IHO failed to explain how the 

Enumeration, on its own, amounted to a specific and cogent reason to entirely 

undermine the credibility of the Plaintiff and the other four individuals”). 

 Like in Tsosie, the hearing officer finds witnesses not credible but will use 

their testimony to support findings to deny the applicant’s appeal. This inconsistent 

finding is a basis to reverse the denial of the application. Id.; Brown-Hunter v. 

 
5 1 in 4 or 18.4 million children in America live without their father at home. The 
Father Absence Crisis in America. National Fatherhood Initiative. 
https://www.fatherhood.org/father-absence-statistic  

https://www.fatherhood.org/father-absence-statistic
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Colvin, 806 F.3d 487, 495 (9th Cir. 2015) (Legal error is found when the ALJ did not 

specify testimony she found not credible.) The use of the passage of time as a tool 

to find the witnesses not credible is not a basis for lack of credibility.  Mr. Fuson 

was eligible for benefits in 1974.  ONHIR did not accept his application until ordered 

by the Herbert Court. Herbert v. ONHIR, No. CV-06-03014-PCT/NVW, 2008 WL 

11338896 (D. Ariz. Feb. 27, 2008). On August 21, 2015, Mr. Fuson testified at his 

due process hearing. 3 ER 380-446. Mr. Fuson received final agency action on 

November 23, 2015. 3 ER 487. Mr. Fuson and his witnesses were asked to recount 

what occurred forty-one years before the hearing.  Any inconsistencies between the 

witnesses, the hearing officer claims makes all the testimony, except what the 

hearing officer could use to deny the application, incredible. Failure to provide 

evidence is not a legitimate basis for negative credibility findings. Shah v. I.N.S. 220 

F.3d 1062 (9th Cir. 2000).  In Shah, this court stated that “we have repeatedly held 

that it is error to rest a decision …on speculation and conjecture.”  Speculation and 

conjecture “can never replace substantial evidence.” Id.  The Court stated that the 

agency must have “specific, cogent reasons for any stated disbelief.”  The Court also 

would not let stand adverse credibility determinations based on an applicant’s lack 

of documents without an agency showing they “were easily available”. The Shah 

case is an asylum case and the holdings are somewhat specific to asylum issues.  

However, the basis of a credibility finding which saddle’s an applicant with the 
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impossible task of marshaling evidence, which occurred decades before, is similar 

to the hearing officer’s finding in the Shah case. The hearing officer finds Mr. 

Fuson’s testimony was inconsistent with other incredible witnesses’ testimony, and 

it did not comport with the unreliable BIA census. See Ray.  The evidentiary hearing 

took place 41 years after the events at issue. The delay in bring the matter to a due 

process hearing is the agency’s fault and a dereliction of its duties. cf. Herbert. The 

hearing officer’s credibility findings based on minor inconsistencies of the 

witnesses, like whether there was a corral or shed on the NPL forty-one years ago, 

is unreasonable. The credibility findings are not based on substantial evidence. 

F. ONHIR’s Inconsistent Treatment of Mr. Fuson’s Case is Arbitrary and 
Capricious 

 
 Inconsistent Agency action is arbitrary and capricious Agency action. The 

Agency has a duty to explain its inconsistent actions, or the reviewing Court will 

reverse the illegal action.  Organized Village of Kake v. U.S. Department of 

Agriculture, 795 F.3d 956, 966 (9th Cir. 2015). It is impermissibly inconsistent and 

arbitrary for an agency to not offer an explanation of its internally inconsistent 

actions.  The Supreme Court held in Motor Vehicle Mfrs. Ass’n of U.S. Inc. v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 45 (1983) the requirement of consistent 

agency policy as follows: 

Normally, an agency rule would be arbitrary and capricious if the 
agency has relied on factors which Congress has not intended it to 
consider, entirely failed to consider an important aspect of the problem, 
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offered an explanation for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could not be ascribed to a 
difference in view or the product of agency  expertise. The reviewing 
court should not attempt itself to make up for such deficiencies: “We 
may not supply a reasoned basis for the agency action that the 
agency itself has not given”. Id. 45 
 

 The Appellant is entitled to consistent treatment in the review of his 

application.  25 U.S.C. § 640d-10 (d). (ONHIR is to assure that people subject to 

relocation “are not deprived of benefits or services by reason of their status as an 

individual subject to relocation”). 25 C.F.R. § 700.1 (a). (ONHIR is to treat 

applicants “fairly, consistently, and equitably”). ONHIR and its hearing officer 

engaged in illegal and inconsistent treatment in the denial of Mr. Fuson’s application 

which mandates reversal. 

 ONHIR applied a mere residency test when it and its hearing officer have 

interpreted the “legal residency” requirement as a intent to reside or domicile test.  

In his decision, the hearing officer mentions domicile, and misapplied the law 

indicating Mr. Fuson and Ruth Begay can have only one domicile as a separated 

family. 3-ER-483. Ruth Begay’s domicile was determined by the Agency to be her 

parent’s ranch and the hearing officer holds that the “nuclear family”, which did not 

exist, including Mr.  Fuson, were domiciled at Ruth Begay’s rental apartment. This 

is a holding that is inconsistent, unreasonable, and not explained. 

 ONHIR uses the enumeration as determinative of legal residency despite the 

fact that it states in its Report and Plan “The inclusion of persons in this enumeration 
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is not to be taken as a determination of eligibility for relocation benefits.” ADD 

149. (emphasis added) In Walker v. NHIRC, 728 F.2d 1276 (9th Cir. 1984), the 

relocatee took the position that her name being included on the enumeration on the 

HPL was conclusive proof of eligibility.  The Court found “The Commission [now 

ONHIR] has always taken the position that the enumeration list is not conclusive” 

Id. 1279.  However, with Mr. Fuson, his name on the NPL enumeration was used as 

the only evidence of his domicile on the NPL on January 27, 1975. This is despite 

the finding that the family used the traditional grazing area to herd sheep 

encompassing both the HPL and NPL through the “end of 1974” and as late as April 

24, 1975. 3-ER-470. 3-ER-479.  

 The Agency must apply the intent to reside or domicile law to determine 

whether an individual was a legal resident of the HPL on December 22, 1974. 49 FR 

22277-01. ADD 80-81. However, the hearing officer engages in only a mere 

residence analysis.  The regulation was amended to require legal residence that has 

been interpreted by the Agency as domicile law. The Agency in its Management 

Manual dated 1989 under “Certification Review” states that  “The Commission has 

always used a definition of residence which is synonymous with the term domicile 

or legal residence.” Reply ADD-162.   

 Mr. Fuson has also attached seven cases in which the hearing officer relied 

upon domicile law and a number of its presumptions.  ADD 104-145. Despite the 



21 
 

Agency applying the law of domicile to its review of legal residence issues in 

applications since 1985, in its answer brief ONHIR states: “Plaintiff raises a 

meritless argument in contending that the IHO failed to conform the “legal 

residence” analysis to common law principles of “domicile”—distinct concepts 

which Plaintiff wrongly asserts are essentially synonymous.” Emphasis added 

Answer Brief Dkt Entry 19, Page 39 of 49.  ONHIR wants each appeal to be decided 

in a “bubble”, where it can arbitrarily deny an application without refence to the law 

or any legal standard which is applicable to the Agency.  ONHIR acted in an 

inconsistent and arbitrary manner in its evaluation of Mr. Fuson’s case, and its 

decision should be reversed. 

IV. CONCLUSION 

 Mr. Fuson requests that this Court, based on a whole record review, find that 

ONHIR’s denial of his application was arbitrary and capricious, not based on 

substantial evidence, and not in accordance with the law. 

Respectfully submitted, 
 

       HINKLE SHANOR LLP 
 
       s/ S. Barry Paisner 
       S. Barry Paisner     
       Post Office Box 2068 
       Santa Fe, NM 87504-2068 
       505.982.4554 
       bpaisner@hinklelawfirm.com  
  
       and 

mailto:bpaisner@hinklelawfirm.com
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MANAGEMENT 
MANUAL 

SECTION 
SUBJECT 

1200 
1230 

ELIGIBILITY 
Certification Review A~D _______________________________ 07/19/89 

SECTION 1200 ELIGIBILITY 

SUBJECT 1230 Certification Review 

AUTHORITY P.L. 99-590 

POLICY. 

Pursuant to P.L. 99-590, the Commission will review files of 
certified applicants to verify their eligibility. The review will 
encompass the files of all clients who have been certified, or who are 
pending initial determination, or who are pending reversal of initial 
denial, who have not yet signed a Relocation Contract. The review 
will be conducted in accordance with the regulations in effect at the 
time the person was certified. 

All notices issued pursuant to these procedures will be sent 
certified mail, return receipt. 

MM#l230 
-1-

REISSUED 
07/19/89 
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ATTACH.:S-fr IF 1 

ffil 11::FUA FCR CERTlFICA.TICN RE"/lE'.'1 

ii1ere are two basic criteria for the deterr.iination of el igibi I ity for 
relocation benefits: Head-of-Household status and Residence. 

Residence 

The Ccmnission has always used a definition of residence which is 
synonyrrous with the term domicile or legal res1cence. D:mici le is 
defined as 11 that place where a man has his true, fixed, and per;;'.3nent 
home and principal estabi isi"r.Ent, and to which whenever he is absent he 
has the intention of returning. 11 Basicai ly legal residence is a resi­
dence at a particular place, acccrJ1lanied 1vith a positive proof of 
intention to continue there for an unlimited time. Glack's l.Zlw Dic:io­
narv. Tne pattern of life on the Hopi Par:titioned Lands 1s sucn that 
or't'en tirres rreci:lers of a household are away for efT?loyrrent or education­
al purposes, but retain an interest in an identifiable homesite on the 
Hopi Partitioned Lands. Tne Ccmnission has always utilized a ni..m::er of 
fac:ors to deterr:,ine residence. 

1. inclusion on the Joint Use Area roster prepared by the BL-\ 
imrediately fol lowing the passage of the Act, is generally 
prest..r.1Jtive of residence aqsent any infor.ration to the 
contrary. 

2. Continuous and current occupancy is obviously sufficient 
for the purpose of deterr:iining residency. Tnis is gener~I ly 
sh□',-.n by inforn-ation contained on the time duration sheet 
prepared by the appl ic.;nf, grazing perr.iits and addresses. 

3 .. Residency rray be shc•,•,n by the maintenance of substaotia!. re­
curring contacts with an identifiable hcrresite. Tnis r.ay ce 
so even though the individual is terporari iy away for 
errpioyr..ent, education, medic.;! reasons, or continuous duty in 
the mi I itary service. The criteria on substantial and 
recurring contact goes to the intent to consider a place as 
one's perr.anent residence or danic:i le. 

4. 111e fol lowing factors are considered in the de~ennination of 
residence as of 1974: 

( 1 ) 0.·mersh i p of Livestock. 
(2) O.vnership cf lrrproveir.ents. 
(3) Grazing ·Penni ts. 
(4) Livestock Sales Receipts. 
(5) Haresite Leases. 
(6) Ft.th! ic Heal th Records. 
(7) ·rvedicai and Hospital Records, including those of 
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/:ed i c i ner.:en. 
(8) Trading Post Records. 
(9) School P.ecords. 

(10) .'.Ii Ii tary Records. 
(11) ~loyrrent Records. 
(12) /.'ai I ing Address Records. 
(13) Banking Records. 
(14) Drivers License Records. 
(15) Voting Records-Tribal and County. 
[16) 1-!cr.e O.vnership or Rental off the Disputed Area. 
(17) B. I .A .. Census Data. 
[18) Certification frcrn G1apter Officials-1'!ot Required. 
[19) Certification of Residency. 
(20) Certification by Reloc:atee. 
(21) lnforr.ation Cbtained by Certification Field 

Investigation. 
(22) Social Security Adninistration. 
[23) ,\'ari ta I Records. 
[24) Court Records. 
(25) Records of Birth. 
(26) Joint Use Area Roster. 
(27) Any Other Relevant Data. 

There is not a fixed nurber of factors which are required for a 
deterr.iination of residence, rather, we consider the total 
cira..'11Stances of an individual's I iving situation as of 1974 to 
determine residence. 

5. It is irrportant to note that the living patterns on the 1-!opi 
Partitioned l...Jnds ·are uni ike typical N-glo cc,rm.mities and ITUSt 
be viewed in that context. Bec::iuse of the bui !ding freeze and 
livestock red~c:ion a n~"Tber of fami I ies r:-:ay be residing in 
one d.vel I ing and a n~"Tber of farni I ies rray claim one resic::ence 
as their dcrnici le. Tnese factors have been taken into account 
in regulations and in practice. 

' 

Al though the regu I at i ans have been arrer.ded twice s i nee the first i:ub I i -
cation, the basic criteria for e I igibi I i ty required residence as of 
197!!. Tne resulations that were used fran 1979 through 1983 al low for a 
determination of resic::enc:y based on substantial and recurring contact, 
therefore, these certifications required an e.xa.-nination of an 
individuals activities fol lowing the passuge of the Act in 197!!. Those 
were substantiated by field investigation contacts by Comnission staff 
as we! I as certification of 'residency obtained fran chapter officials 
and other local residents. In those regulations, there was also a 
provision stating that anyone who rroved from the Joint Use Area between 
197!!' and 1978 was presuned to have rroved pursuant to the Act and tt:ere 
was therefore a presur-ption of el igibi I ity. People \\710 were certi'fied 
between 1979 and_1983 .could therefore, establish eligibility based on 
that prestr.,:Jtion. 

The· cert i fi cat ion· revi e1v is being conducted in accord with the regu I a­
ti ons which were in·effect at the ti!Tl: of certification, therefore each 
set of applicable regulations wi I I b.e the basis for any detenninations. 
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He.:id-o f-Househo Id 

Tne Comnission has always considered the variety of cir::u:istances in 
which people live on the 1-!opi Partitioned Lands. A nt..-:-ber of 
indivic!uals survive in a tr;:iditional manner with their prirrary inccme 
from I ivestock and, therefore, have no objective evidence of inccr.e. 
Art if i ci a I income I eve Is are not sufficient to detemine se I f-sup;::□ rt ing 
status for Navajo individuals. Tnose who are custodial parents or are 
married clearly fit the definition of head of household and family 
cards, rrarriaae license, and birth certificates are utilized to prove 
such status. -Those individuals \\'T10 do not fa! I into these two groups 
but who are sing I e must show proof of se I f-su;::port. Tne various def in i -
ti ans of head of househo Id status have been as fo I I ows: 

1976 Regulations- Tne first regulation adopted by the Ca:r:1ission 
aer1nea e11g101lity to require that a person must live in the area 
partitioned to the other tribe. A head-of-household was defined as 
"a person who qualifies as a head-of-household under the lnte,nal 
Revenue Code of 1954; or a rmrried couple, widow, or widcwe,. or 
any sir.gle person who maintains a separa;:e hcr.e and did so for a 
period of one year prior to the above date of the regu I at ion. 11 TI1e 
only require.Ent for achieving head-of-household status r·elated to 
sir.gle individuals who would to have been rmintaining separate 
hc:rres since 1975. 

1979 Regulations- Tne Carmission amended its regulations in 1979, 
aerin1r.g res1aence as either current occupancy or maintenance of 
substantial and recurring contacts. At that tir.e, a houseilo l d 
was defined as: 

( I ) 0-,e or rrore persons residina toaether ·in a· sinale abode where. 
one household rrEITber has maintained continuous-residency since 
Cece::ber 22, 1974, or 

(2) A r.-arri ed ccup I e who was rmrri ed as of 1980, or 

(3) A single person who is a custodial parent, or 

(4) A single person who has maintained and supported himself since 
• • Noverrber 12, 1975. 

A dependent was defined as sorr.eone who ·receives rrore than I /2 of 
their support from another. 

1984 Regulations- The regulations were again amended in 1984. The 
regulations were amended to provide that in order to qua! i fy as a 
head-of-househo Id, the individua I must have been a : 
head-of-household as of the time they rroved from the partitioned 
land .. A single person would qualify as lor.g as they actually 
maintained and supported themselves while residing on the 
partitioned .land. This change was rrade to clarify the differing 
eligibility standards between custodial parents, married persons, 
and single individuals. 
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Tne Ccmnission h11s always considered the varietv of circt.:..stances in 
which indivic:uals live on the HPL-" Artif.idal ·incorre levels are no-t 
sufficient to dete1T.1ine self-supporting status for Navajos. Tne fol low­
ing criteria are to be used in considering self-supporting status: 

(I) \',hi I e it is di ffi cu It to estab Ii sh a fixed armunt of. inccr:-.e 
sufficient to derronstrate se·I f-support, some guide! ines can 
and wi I I be determined. According to the 1980 Census, the 
o.edi~n annual household inccr.:e on the·reservation was 
$:8,000. Startina with that ficure as a base the Ccmnission 
would propose the fol lowing: -

( 2) 

(al A certain percentage of any household rraintenance 
inccrne can be considered non-variable in relation 
to family size. Tne Corrr.iission has established a 
25'5 rule, in off-reservation rmves, which is in 
keeping with this concept. Tnerefore, the Carr:-:ission 
would reduce the above mentioned rredian inc~.:e by 
25% to account for such non-variable expenses. 

(b) fat:plication of this percentage reduction leaves a 
balance of $6,000 to be considered as discretionary, 
di spas-able rraintenance incorre. The average size of 
f0~i lies subject ta relocation is 4.5 rrem:iers. 
Dividing the discretionary rrsintenance inc= by 
the average far.ii ly size results in a per capita 
f'!'E!intenance figure of approxirmtely $1,300. 

(c) Tr.e $1,300, contingent upon adequate daa..-:-ented 
evidence, wi 11 be. ut i Ii zed as the base figure for 
pres~tion of self-support. 

It should be noted that this figure is extrer.Ely close to the 
aeneral assistance fiaure discussed in (2) bel □1v. The Ccr.mis­
si □n feels that this favo_rable cor.;:iarison of the average 
general assistance arrount to its forr.1J!a-derived per capita 
r.ainter.ance figure lends considerable credence to the 
establishrrent of this rronetary floor for the pres~--:-ption of 
self-support. It rrust be noted, h□1vever, that the circ~-:i­
stances on the HPL are considerably different than rrain­
streared c=nities. A non cash e,□nCO'ly' e.~ists for a large 
segrent of the population;·-Toe·G:r.7:lissian rrust, therefore 
al IO\v far the passibi lity of an indivicual derronstrating 
self-support at a lower figure than the $1,300 floor estab­
lished herein. It would, h□1vever, require a m.ich !!Dre 
rigorous investigation and e.~tensive dac:urentatian far ar,y 
individual to derronstrate self-support at a level la.ver than 
this figure. 

Tne level of ceneral assistance avai !able ta single individuals 
on the Reservation. 111is arrount is appraxirrately $~.296 per 
year. In r:ost cases, this is supplerrented by food starrps and 
the receipt of Federal ccmmdities. Individuals who can 
derronstrate receipt of general assistance would be deterr:,ined 
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se If-support ir.g. 

[ 3) Si r.g I e ind iv icua Is who have received scho I arshi p gr;:nts fran 
the Tribe or eciucational ins,itutions, as lor.g as the .grar.t 
includes func:s for I ivir.g expenses. In cases whe,::! the grants 
are predicated on the receipt of a certain arrount of inccrre 
frcm the ind ivi cua I or far.ii ly which is r:iore than ha If of the 
total estiITEted expenses, this person.would not be consider:ed 
self-supporting. 

(4) Individuals '.';TIO can ·produce wage st.:ite.'TEnts, \'/-2 foITT.s, or tax 
returns showir.g a consistent level of inccme in excess of the 
general assis.:ance level would be considered self-sq::porting. 

(5) Individuals- who were sti 11 high school students at the time of 
certification wi 11 be scrutinized r:iore closely and wi 11 require 
st±stantiaticn of income and independence to rebut the norrral 
prest.r.1=Jtion of dependence. 

( 6) In scr.i: c i ro..--::stances, ind iv i c:ua Is rray be ab I e to shew th2 t 

SC:sl I 

they are self-su;:::portir.g without the benefit of t.:ix returns and 
wage st.:it=r.ts bec::use of the Ii festyl e on the HPL. It is 
cc=n for individuals to rmke a living from livestock or 
support the:selves through acid jobs throughout the Reservation. 
The Ccrrr.iissicn has always considered these factors in its 
deterr:iination of head-of-household status. In rrost cases, 
indivicuals fa! ling into this category are_older and engaged in 
a tradi ti ona I I i festy I e. ll1ose who fa 11 into this category 
wi I: be considered on the basis of the facts of the case. 

cc: C,ris Bavasi 
Pau I Tess I er 
Mike ,\'.cAI i ster 
Peg::,/ Taylor 

ADD-166


	2023 1121 Fuson Reply Brief(1461790.1).pdf
	form08.pdf
	Addendum-FINAL.pdf
	Addendum-FINAL
	ADDENDUM TO PLAINTIFF-APPELLANT’S REPLY BRIEF
	ADDENDUM TABLE OF CONTENTS
	(page numbering continued from previous Addendum)

	Management Manual Domicile




