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CONSTITUTIONAL POWERS 

OF THE U.S. IN INDIAN AFFAIRS 

It is common knowledge that Amer­
ican Indian people have, for a long 
period of time, been deprived of many 
constitutional protections and have 
been subjected to a pattern of domina­
tion by the United States fed<,!ral gov­
ernment in sharp contrast to the limited 
authority of the latter relative to non­
Indians. The federal government, in 
brief, has been able to exercise the 
powers of local and state governments 
in relation to Indian tribal territories 
while, at the same time, being consti­
tutionally prohibited from exercising 
those kinds of powers in regards to the 
white population. 

Is this notion of federal supremacy 
in relation to Indian tribes firmly root­
ed in the Constitution or is it simply a 
bureaucratic sideeffect of conquest? 
What are the constitutional powers of 
the federal government relative to In­
dians? Are there any limitations to fed­
er~l power over Indian territories? 

The Constitution is a document 
which both awards and denies power 
to the federal government. To be more 
precise, the Constitution creates a 
"limited" federal government, that is, 
one whose powers are limi~ed to those 
powers specifically-enumerated. In ad­
dition, the Constitution also limits the 
power of the federal government by 
mentioning certain kinds of behavior 
totally prohibited to that government 
(as in the Fifth Amendment). 

It would seem clear that those powers 
denied to the federal government by the 
Constitution cannot be exercised by 
that government as regards Indians who 
are subjects (or citizens) of the United 
States. Quite obviously, the limiting as­
pect of the Constitution would become 
meaningless if one or more classes of 
the population could be arbitrarily ex­
empted from being protected by that 
document. Of course, it might be argued 
that the two examples of Negro slavery 
and Indian wardship (both of which 
violated the Fifth Amendment and 
other sections of the Constitution) can 
serve as precedents for the ability of the 
federal (and state) governments to set 
aside or ignore the Constitution more 

or less at will. However, it should be 
noted that Negro slavery was, in fact, 
recognized by the Constitution (in re­
gards to the apportionment of repre­
tatives ), alhtough in a "bade-handed" 
manner. Indian wardship, on the other 
hand, arose as a part of a process of 
extra-legal military conquest and can 
be regarded as a bureaucratic, as op­
posed to a constitutional, development. 

What are the constitutional powers 
of the federal government relative to 
Indians and Indian tribes? First, it is 
interesting to note that the only refer­
ence to federal power over Indians is 
found in Section Eight which states: 

The Congress shall . have Power 
regulate commerce with foreign 
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and among the -several states and . 
Indian tribes ... 

This is the "Interstate Co 
Clause" which basically detenni 
relationship of the states to the fi 
government. The language of this 
tion is clear: the federal gove 
possesses the authority to regulate 
merce (relations as well as trade) 
the Indian tribes. 

What does this mean? Quite c 
the above section does not giyt 
federal government any greater 
over the Indian tribes than it has 
the states, since states and tri 
covered by the same language in 
same clause. The authority of th fi 
.eral government as regards the int 
affairs of a tribe or of a state is · · 
to the regulation of "interstate," · 
tribal," "tribal-state," "state-federal, 
"federal-tribal'' matters, that is, 
activities having' a direct relatio 
to "commerce" across state and tri 
boundaries. . 

The above section also menas 
no state can exercise any jurisdi 
over tribes since states and tri 
mentioned as equivalent units and · 
the federal government is specifi 
granted whatever authority e · 
this area. If the federal gove 
does not choose to regulate "comm 
with the tribes it does not mean 
state can step into the breach, any 
than a state can establish diplo 
relations with a foreign nation "! . 
absence of federal diplomatic actl 

In this connection another impo 
clause should be cited, to the effect 
powers not granted to the federal 
ernment are reserved to the stat 
to the people. In brief, a power 
granted to the federal govenunent 
not automatically possessed by ale 
but may be possessed by the peop 
"the people" must it would seelll, . 

' · In elude people of Amen~an of 
extraction. Clearly, a multitude . 
preme Court decisions (es Id 
Worcester v. Georgia) have he 

(Seep& 
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THE BUREAU 
MUST FIND 
A SENSE OF MISSION 

WASHINGTON, D.C.-(AIPA)­
T o clarify widespread concern sur­
rounding the remarks made by Interior 
Secretary Rogers C. B. Morton to the 
press Dec. 2 AIP A provides the tran- · 
script relating to Indians and the In­
dian Bureau: 

Q. Is the Bureau doing what it is 
supposed to do, and-if it is obsolete 
-what should we do? 

A. I don't think it's doing what it's 
supposed to do. The Bureau of Indian 
Affairs has grown up over the years 
-really, over the century-without a 
mission, without a clear-cut mission. 
It's been custodial in a sense, but it 
hasn't been really forthcoming or pro­
gressive in developing the inf rastruc­
ture in the reservation system that is 
required so that the Indian can really 
live up to his potential. 

I found in my short term as the Sec­
retary of the Interior a most frustrating 
situation as far as dealing with the Bu­
reau is concerned. It's not because the 
people are not dedicated-they are. 
And it's not because they're not honest 
-they are. But the real question is: 
what is the right thing for the Bureau 
of Indian Affairs to do? 

What is the mission of a bureau such 
as the BIA in connection with the de­
velopment of the American Indian, or 
-more importantly now-in connec­
tion with helping the American Indian 
develop himself. I think we've got a 
long way to go to finally find a sense 
of mission in that Bureau. 

I don't think just abolishing it is the 
answer. For example, we know that 
the infrastructure of our general areas 
-the areas outside the reservations in 
the states-has proceeded at a far faster 
rate than it has within the reservations. 

We're short of water in many areas, 
and water development has lagged be­
hind the average for water development 
in other areas. We're short of roads. 
No roads were built on Indian reser­
vations between 1900 and 1935. And 
basically, the highway trust fund in a 
sense passes over the Indian Reserva­
tion system. Only a small percent of 
the reservation inhabitants have electric 
power; only a small percent have run­
ning water. 

In my opinion you can't develop 
economically unless you have a base 

for economic development, and I think 
one of the basic fundamental missions 
of the BIA is to provide that infra­
structure-and we haven't done it. 

Today, the BIA absorbs about 25 
· per cent of the total appropriated bud­
get for the Department of the Interior 
-$500 million or thereabouts. In addi­
tion to that, there's $500 million or 
thereabouts appropriated for Indian . 
programs in HEW and an additional 
$150 million from other agencies. So 
you've got over $1 billion being spent 
for about a half million people on In­
dian reservations-the highest per cap­
ita expenditure of any government for 
any people in the world. 

And yet I don't think we're getting 
anything for it, and until we can come 
together with a sense of mission of 
what we really want to do, what the 
Indians want to do, and put this to­
gether in a new program, I think we're 
going to continue to falter for a. long 
time, no matter who is the Commission­
er and no matter who's the Secretary. 

Q. How do you propose to do this? 
Is there a plan? 

A. I think the only way we can do 
it (and I've been racking my brain on 
the thing) is to do it on a piecemeal 
or tailor-made basis. Start with some 
of the major reservations such as the 
Navajo for example, and the larger 
concentrations, and work out a master 
plan and a viable program for the de­
velopment of infrastructure on those 
reservations, and get together the agen­
cies that are involved. 

(I mean) the Bureau of Reclamation 
and the Bureau of Indian Affairs and 
Interior, HEW; HUD and all the other 
agencies of government that have In­
dian programs; and see if we can't 
come up with a set of milestones for 
given reservations and make sure that 
we pass these milestones on schedule. 

Other than that, I don't see any real 
way to proceed. The way we are pro­
ceeding now, everybody's worried about 
their (sic) own position. I've never seen 
anything like the angling for power 
within the Bureau of Indian Affairs of 
personalities. They're more interested 
in what position they have than in the 
program, and this concerns me .... 

I don't think we're going to hurt 
their culture. We don't want to hurt 
their culture. We want to give them 
the opportunity to preserve all the ele­
ments of their culture that they would 
like to. But (under) the present pro­
gram, the ta?(payers are not getting a 
good return o'if their investment. 

Constitutional Powers (FrolJl 
Indian tribal territories are 
from state jurisdiction and 
fact, be a part of any state 
process of formal merger ( 
process has never been clarifi 
stitutionally speaking). 

To return to the powers of 
eral government, it is clear 
government possesses only t 
powers in relation to tribes 88 
sesses in relation to states. But 
about the status of Indian indi 

Indian individuals, as ci · 
members of tribal territories (~d 
dependent nations" as the s 
Court once put it) would seem 
protected from excessive federal 
regulation by virtue of the ar 
presented above. In addition h 
the Constitution contains a ~ 
clauses ( especially in the "Bill of 
which specifically limit the power 
federal and state governments 
tion to all classes of persons 
within the juristiction of the 
States. 

It is quite clear that Indian 
uals residing outside of the bo 
of any tribal territory but wi 
boundaries of the United Sta 
and have been, covered by the 
clauses of the Constitution (in 
contrary practice on the part of 
since even resident "aliens" are 
by most such clauses. But what 
Indians residing within a tribal 
or (in more recent terminology) 
reservation? 

Supreme Court decisions have 
it quite clear that the Constit 
applicable in any region or 
which has been "incorporated" · 
United States. Clearly, Indian 
territories (reservations) within 
tinental United States and 
"a part of' the United States, fl 
viewpoint of the United States 
ment. Not only has that gov 
made its jurisdiction and laws 
those areas but all official pub · 
and maps of the government e. 
assert that such Indian reservaU 
"incorporated," that is, are part 
"homeland" or the "national t 
of the United States. 

To argue that the Constituti 
its guarantees do not apply t~ 
tion Indians and their orga 
to argue that Indian reservati 
"foreign" territories only "tem 
under the jurisdiction of !he 
States. This viewpoint, while 
favored by a very few Indi~ns 
ists, certainly is not the VIC 
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. 1 Indians, as citizens and 
1odiVl'!,'tthe United S~ates residing 
· t ational terntory of the 

thin the n cannot be denied the full 
. tates, . . 1 d 

p1t . of the Const1tut10n. n a -
r t uon ver certain clauses of the 
1 i n. h~we su~h as the Fifth Amend-

n tit~u~nthe power of the federal _ 
pt. hrn t without reference to the 

rnrnh~n 1 area in which the limit-
rap 1ca . 

. to be effective. 
0 I 

marize the above arguments 
T urn 

fl/ d'an tribal territories (so-called 
I. n 'rvations plus nonceded Indian r . 

nd ) which have been mcorpor-
ted within the external bounda­

ri of the United States are part 
of the United States but are not 

nerally a part of any individual 

tate. 
Indian tribal territories exist as 
unique political units, compar­
ble to the District of Columbia 
nd Puerto Rico. Therefore, when 
• peak of the basic units into 
•hich the United States is divided 

mu t speak of a) states, b) tri­
b I territories, c) federal district 
(Di trict of Columbia) and, d) 
over ea territories. The United 

tate i not composed solely of 
ijty rates! 

. Indian tribal territories possess 
th ame autonomy (local self­
rule) in relation to the federal 
o ernment as do the states. 

. The term "reservation," although 
utilized generally by the federal 
o ernment, technically refers 

onl to the "reservation of lands" 
for Indian use and is not' neces-

_ril the correct name to be ap­
phe~ to each and every tribal 
terntory as a political unit (any 
more than the Commonwealth 
of !rginia becomes the "State" 
of •rginia merely because it is 

nerally ref erred to as a "state" 
of the United States. 

I t doe all of this mean in prac-rrn? y . ' 
11 

. 
11 

ery simply, it means that 

8 
) a of the acquired powers of 

ureau of Indian Affairs and of 

l
reta~ of the Interior over the 
aff a1r of I ct· . . a . n 1an tnbal tern-

,~~ 1thout legal basis. They are 
n rom the practice of treating 
it a_ conquered persons and the 

ut1on do ' 
I ar) es not (at least since the 

recognize any class of con-
per ons ·ct· 

of the . reSi mg within the 
nited States! 

~ . Jack D. Forbes 
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