Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 1 of 114 PagelD #:
10



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 2 of 114 PagelD #:
11



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 3 of 114 PagelD #:
12



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 4 of 114 PagelD #:
13



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 5 of 114 PagelD #:
14



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 6 of 114 PagelD #:
15



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 7 of 114 PagelD #:
16



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 8 of 114 PagelD #:
17



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 9 of 114 PagelD #:
18



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 10 of 114 PagelD
#:. 19



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 11 of 114 PagelD
#:. 20



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 12 of 114 PagelD
#: 21



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 13 of 114 PagelD
#. 22



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 14 of 114 PagelD
#. 23



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 15 of 114 PagelD
#. 24



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 16 of 114 PagelD
#:. 25



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 17 of 114 PagelD
#. 26



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 18 of 114 PagelD
#. 27

Exhibit "B"
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.BARRON
CONTRACTOR
. INC,

December 12, 2013

Mprs. joan Becuir

Ward 3 Avoyelles Water District
1106 Cocoville Road

Mansura, LA 71350

Re: Relocation of 2”7, 4”, and 6” Water Mains
DMB Job No. P-0088

Dear Joan,
Pursuant to our attempt to complete the proposed 6” bore at the intersection of Hwy. 1 and Slim
Lemoine Road, we discovered that the existing water main to which we were to connect was a 12” PVC

main in lieu of a 6” PVC water main as shown in the contract documents.

The cost to install this road bore using 12” HDPE DR-11 pipe and associated appurtenances is $19,390.62
as detailed in the attached cost breakdown.

Please review this information with your Engineer and let us know as soon as possible if you want us to
proceed with the work. Should you desire any additional information, or have any questions, please do

not hesitate to contact me at your convenience.

Sincerely,

David C. Farrar

Attachments EXhibit "C"
Copy: Mr. Larry Russell In GIObo

408 CEDAR STREET, P.0. DRAWER 399 * FARMERVILLE, LA 71241-0399 © PHONE: (318) 368-2622 ° FAX: (318) 368-9615
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Kirk P. LaCour
Attorney at Law

September 25, 2023

By Electronic Mail To:
smith@tunica.org
jsnow@tunica.org
jonathan@jtgaspardlaw.com
rjohnson@tunica.org
robertjohnsonlaw@att.net

Tunica-Biloxi Tribal Court
150 Melacon Road
Marksville, LA 71350

RE: Avoyelles Water Commission V. Ward 3 Waterworks District
Docket: 2023-006

To the Honorable Clerk of the Tunica-Biloxi Tribal Court:

Please find attached the Pre-trial Memorandum submitted by Ward 3 Avoyelles
Waterworks District regarding the above captioned and numbered matter.

Please let me know if you need any additional information to file this matter into this
matter and confirm filing of same.

Respectfully,

Kirk P. LaCour
Attorney at Law

KPL/hrs
Enclosures

Mailing: P.O. Box 188, Mansura, Louisiana 71350
Office: 311 Walnut Street, Bunkie, Louisiana 71322
SERVICE ADDRESS: 700 SW Main Street, Bunkie, Louisiana 71322
T: 318.295.1668 — F: 225.612.6479

Email: kirk.lacour@kpl-law.com
Office Hours by Appointment Only


mailto:smith@tunica.org
mailto:jsnow@tunica.org
mailto:jonathan@jtgaspardlaw.com
mailto:rjohnson@tunica.org
mailto:robertjohnsonlaw@att.net
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JONATHAN T. GASPARD
ATTORNEY AT LAaw

September 25, 2023

Tunica Biloxi Tribe Clerk
150 Melacon Road
Marksville, Louisiana 71351

Re: Avoyelles Water Commission
Versus Ward 2 Waterworks District

Suit# 2023-006
File# 2254

Dear Clerk:

Enclosed herein please find a Pre-Trial Memorandum submitted for filing regarding the
above captioned matter.

With best wishes and kindest personal regards, I remain

ry truly yours,

JO ATHANT. GASPARD

JTG/ab
Enclosures

Pri1s) 240-7329 | F: (318) 253-7522 | JONATHAN@JITOGASPARDLAW.COM WWW . JTGASPARDL AW . COM

P 0. BOX 546 | 313 NORTH MAIN STREET | MARKSVILIE Lt ~1351
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Attorney At Law
P.O). Box 546
Marksville, LA 71351
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SUIT # 2023-006
AVOYELLES WATER COMMISSION TUNICA-BILOXI TRIBAL COURT
VERSUS PARISH OF AVOYELLES

WARD 3 WATERWORKS DISTRICT STATE OF LOUISIANA
FILED: BY:

PRE-TRIAL MEMORANDUM

MAY IT PLEASE THE COURT:

WITNESSES:

1. Penn A. Lemoine
Facts and circumstances of the creation of Avoyelles Water Commission and the
ownership of the water line and appurtenances in question.

II. John H. Lemoine
Facts and circumstances of the creation of Avoyelles Water Commission and the
ownership of the water line and appurtenances in question.

EXHIBITS:

I. Intergovernmental Agreement recorded at COB A-632, page 432, records of Avoyelles
Parish.

I1. Water Purchase Agreement between City of Marksville and Tunica Biloxi.
II1. Any exhibits introduced by any other party.
FACTS & LAW:

AVOYELLES WATER COMMISSION shows that it owns the twenty-four
(24”) inch waterline from Wal-Mart in Marksville, Avoyelles Parish, Louisiana, to the
water tower on Highway 1. AVOYELLES WATER COMMISSION shows that it has
the legal authority to operate and maintain the twenty-four (24”) inch waterline and any
and all extensions connected thereto in between these two points. Petitioner further
shows that the twenty-four (24”) inch line feeds the watermain in question.

AVOYELLES WATER COMMISSION shows that the legal authority is derived
via an Intergovernmental Agreement executed by the Avoyelles Parish Police Jury, the
AVOYELLES WATER COMMISSION, the City of Marksville and WARD 3
WATERWORKS DISTRICT filed on January 24, 2013 and recorded at COB A-632,
page 432. Petitioner specifically shows that page 3 of 8, subsection E provides as follows,
to wit:

All parties hereto agree and acknowledge that the AWC will own,
operate and maintain the newly constructed 24 inch main from
Wal-Mart to the Marksville water tower on Highway 1 after the
completion of the abandonment of the 12 inch main and the
construction of the aforementioned section of the Water System.

Employees and/or representative of the WARD 3 WATERWORKS DISTRICT
have entered upon the water main located at the intersection of Slim Lemoine Road and
Louisiana Highway 1, directly across from McDonald’s and changed the lock to said water
main. The employees and/or representatives of the WARD 3 WATERWORKS
DISTRICT have refused to allow employees and/or representatives of the AVOYELLES
WATER COMMISSION to enter into the fenced-in area which contains the water main.
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The water main in question is within the territorial jurisdiction of the Tunica- 1 oxi
Tribe of Louisiana. The property in question is also owned by the Tunica-Biloxi Tribe of
Louisiana, a federally recognized Native American Tribe.

WARD 3 WATERWORKS DISTRICT is in direct contravention of the law and
the previously entered into Intergovernmental Agreement which included AVOYELLES
WATER COMMISSION petitioner as well as the defendant. The actions of the WARD
3 WATERWORKS DISTRICT is a violation of the sovereignty of the Tunica-Biloxi
Tribe of Louisiana as the water main is located on tribal property and within the territorial
jurisdiction of a sovereign nation.

WARD 3 WATERWORKS DISTRICT has no ownership interest in the water
main in question. Ward 3 WATERWORKS DISTRICT has no authority to restrict
access to the water main in question as the property is owned by the Tunica-Biloxi Tribe
of Louisiana.

CONCLUSION:

WARD 3 WATERWORKS DISTRICT should be enjoined from the water main
in question and should be enjoined from accessing or restricting access to said water
main.

RESPECTFULLY SUBMITTED BY:

THE ASPARD LAW FIRM

J ATHANT.G P
ORNEY AT LAW
AR ROLL # 27474
P.O. BOX 546
MARKSVILLE, LA 71351
PHONE (318) 240-7329

ATTORNEY FOR THE AVOYELLES
WATER COMMISSION

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing Pre-Trial Memorandum has been

forwarded to all counsel of record, via email, on this day of

2023.
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TUNICA - BILOXI TRIBAL COURT

AVOYELLES WATER COMMISSION  * CASE NO: 2023-006
*

VERSUS * HON. JUDGE ROBERT JOHNSON
* PARISH OF AVOYELLES
*

WARD 3 AVOYELLES * STATE OF LOUISIANA

WATERWORKS DISTRICT *

PRETRIAL MEMORANDUM

NOW INTO COURT, through undersigned counsel, comes the Defendant and
Petitioner in Reconvention, Ward 3 Avoyelles Waterworks District, for the purpose of
filing this pre-trial memorandum.

The trial is scheduled for October 3, 2023. A pre-trial conference with the judge
was held on September 18, 2023, and another pre-trial conference with the judge will
likely be held prior to the trial. This pre-trial memorandum is due on September 25,
2023.

The trial is estimated to be a bench trial.
ATTORNEYS:

ATTORNEY FOR THE PLAINTIFE AND DEFENDANT IN RECONVENTION, AVOYELLES WATER
COMMISSION

The Gaspard Law Firm
Jonathan T. Gaspard, Esq.
P.O. Box 546

313 N. Main Street
Marksville, LA 71351
jonathan@jtgaspardlaw.com

ATTORNEY FOR THE DEFENDANT IN RECONVENTION, CITY OF MARKSVILLE

No appearance as of the writing of this Memorandum

ATTORNEY FOR THE DEFENDANT AND PLAINTIFF IN RECONVENTION, WARD 3 AVOYELLES
WATERWORKS DISTRICT

KPL-Law

Kirk P. LaCour, Esq.

P.O. Box 188

Mansura, LA 71350

SERVICE ADDRESS: 700 SW Main Street, Bunkie, LA 71322
kirk.lacour@kpl-law.com

PRELIMINARY STATEMENT / INTRODUCTION

This matter is before this Honorable Court through a Petition for Injunction filed by Avoyelles
Water Commission (“AWC”) against Ward 3 Avoyelles Waterworks District (“Ward 3”) because
AWC asserts that they own a certain 12-inch potable water line (the “Casino Line”) that is
connected to the AWC 24-inch main potable water transmission line (the “Main Line”) that lies in
a right of way on the south side of Louisiana Highway 1. Ward 3 has been controlling, possessing,
operating, and utilizing the Casino Line for more than thirty (30) years to provide potable water to
their customers. Now, with no cause or evidence to support their assertions, AWC, on behalf of
the City of Marksville (the “City”), seeks to prevent Ward 3 from securing a fenced area located
in a right-of-way controlled by Ward 3 where the Casino Line comes out of the ground and a Ward
3 water meter is attached (the “Secure Area”), and AWC, as asserted by their attorney, wishes to

Pre-Trial Memorandum Page 1 of 9
Avoyelles Water Commission v. Ward 3 Avoyelles Waterworks District
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remove Ward 3’s water meter located in the Secure Area and allow the City to place their water
meter on this line, thus depriving Ward 3 of their right to sell water to their customers.

As such, Ward 3 has asserted a reconventional demand (or a counterclaim) against AWC and the
City, seeking that this Honorable Court issue an injunction preventing AWC and the City from
accessing the Secure Area and preventing them from changing the water meter located within the
Secure Area. As shall be more fully set forth with evidence at a trial on this matter, and as will be
more fully explained herein, Ward 3 will prove that Louisiana Water Company (“LAWCQO”)
originally owned the Casino Line because LAWCO installed the Casino Line in or around 1993 to
provide the newly built Grand Casino Avoyelles with potable water service. The Casino Line was
tapped into LAWCO’s 12-inch main transmission line. LAWCO transferred the right to sell
potable water to the Casino and donated the Casino Line to Ward 3 on or about September 16,
1994. Ward 3 has maintained possession as the universal successor of LAWCO for almost twenty-
nine years. Additionally, in or around August 9, 2013, Ward 3 entered into a contract with Don M.
Barron, Contractor, for the replacement and improvement of the Casino Line, and Ward 3 paid for
the upgrades to the Casino Line. For these reasons, Ward 3 asserts ownership of the Casino Line
and asserts that Ward 3 only has the right to have a water meter on the Casino Line, and as such,
neither AWC nor the City has any right to tamper with or access the Casino Line.

STATEMENT OF THE CASE / STATEMENT OF FACTS

On or about August 8, 1967, through Act of Sale with Mortgage Number 220851, Paul J.
Dominique purchased 66.95 acres from Robert S. Neitzel located in Ward 3 of Avoyelles Parish.!
At some point after purchasing this land, Paul J. Dominique built and operated “Dominique’s Cow
Palace” on a portion of this land located on the east side of Coulee des Grues in Ward 3 of
Avoyelles Parish. On September 13, 1967, Paul J. Dominique granted a right of way to the
Louisiana Department of Highways for the construction and passage of “Route La 1”.

Ward 3 is a rural water district established by the Avoyelles Parish Police Jury under the provisions
of La. R.S. 33:3811 to provide potable water to Avoyelles Parish businesses and residents located
in Ward 3 of Avoyelles Parish.? On or about May 4, 1974, Paul J. Dominique granted Ward 3 a
perpetual right of way and easement “in, over, under, and upon” the property of Dominique’s
Auction Barn “with the right to erect, construct, install, and lay, and thereafter use, operate, and
inspect, repair, maintain, replace, and remove water pipelines and appurtenant facilities, together
with the right of ingress and egress over adjacent land for the purpose mentioned”. “The width of
said easement shall be not less than 10’ from the road right-of-way.”

On December 29, 1992, Paul J. Dominique sold the Dominique Cow Palace land to Grand Casino,
Inc., subject to the rights-of-way and servitudes granted against the land.®> Ward 3 continued to
operate a water line running under Slim Lemoine Road in this right of way that terminated at the
Eastern Bank of Coulee des Grues. This water line, which initially provided potable water to
Dominique’s Cow Palace, also was the initial water line providing potable water to Burger King,
located on the Grand Casino Property, and to Grand Casino Avoyelles. Grand Casino Louisiana,
Inc. donated the land they purchased from Paul J. Dominique to the United States of America
through the United States Department of Interior Bureau of Land Management to be held in trust
for the Tunica-Biloxi Tribe of Louisiana®. This donation was also subject to the servitudes,
easements, and rights-of-way burdening the property. After the donation of this land by Grand
Casino Louisiana, Inc. to the United States, the Tribe continued to honor this right of way.

! See Act of Mortgage Sale between Robert S. Neitzel and Paul J. Dominique, et. ux. dated August 13, 1967 and filed
into the records of the Avoyelles Parish Clerk of Court on or about August 8, 1967 at COB A225 Page 861 and now
referenced as Instrument Number 1967-00220858.

2 Currently, Ward 3’s district consists of the entirety of Ward 3 except for the municipality of Mansura and a portion
of LAWCQO’s water customers located in Ward 3’s territorial jurisdiction. However, these exceptions are properly
authorized and agreed upon exceptions. Specifically, Ward 3’s jurisdiction consists of all of Avoyelles Parish Ward
3, less and except the following: (a) the Town of Mansura and (b) the property located within 250 feet on each side of
the centerline of the Mansura-Hessmer Highway (State Route 114) from the Ward Line separating Wards 3 and 4 to
the corporation limits of the Town of Mansura. (the “Ward 3 Service Area”).

3 See Cash Deed between Paul J. Dominique to Grand Casino Louisiana, Inc., filed into the records of the Avoyelles
Parish Clerk of Court on or about December 29, 1992 at COB A402 Page 391 and referenced as Instrument Number
1993-00937868.

4 See Act of Donation from Grand Casino Louisiana, Inc. to United States filed in the records of the Clerk of Court
for Avoyelles Parish dated November 17, 1993, and filed at COB A409 Page 391 and referenced as Instrument
Number 1993-00937868.

Pre-Trial Memorandum Page 2 of 9
Avoyelles Water Commission v. Ward 3 Avoyelles Waterworks District
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On June 19, 1989, LAWCO entered into an agreement with the Avoyelles Industrial District, the
Avoyelles Parish Police Jury, and Ward 3 to operate a water system in Avoyelles Parish, part of
which consisted of a 12-inch water main that was to be run on the south side of La. Hwy 1 from
Mansura to Marksville.® Then, on or about September 16, 1994, LAWCO entered into an
agreement with Ward 3 and the Avoyelles Parish Police Jury wherein Ward 3 grants LAWCO the
right to sell water to customers along La. Hwy 1 and LAWCO grants Ward 3 the right to connect
their 12-inch line to the LAWCO water main to sell water to the casino.® The 12-inch line that is
referenced in this document is the Casino Line that is in dispute herein.

Ward 3 has possessed and controlled the Casino Line without disruption since the agreement with
LAWCO, and before. Ward 3 asserts ownership of the Casino Line either ownership of the Casino
Line was vested in Ward 3 from LAWCO or the Avoyelles Parish Police Jury, or through
acquisitive prescription. Ward 3, as a universal successor of LAWCO to the Casino Line, has
constructively possessed, maintained, and operated the Casino Line for more than 30 years. In
these 30 years, neither the Avoyelles Parish Police Jury, AWC, the City, or the Tribe has made
any claim to ownership of the Casino Line. Ward 3’s possession of the Casino Line has never been
disturbed.

In addition to the agreement with LAWCO and the fact that Ward 3 has enjoyed undisturbed
possession of the Casino Line as LAWCO’s universal successor, on or about August 9, 2013, in
conjunction with the installation of AWC’s Main Line and the La. DOTD Hwy 1 Widening
Project, Ward 3 entered into a contract with Don M. Barron, Contractor, to replace the Casino Line
by boring under La. Hwy 1 and installing a new 12-inch pipe as the Casino Line.” As part of the
DOTD Project, the Avoyelles Parish Police Jury agreed to pay the engineering costs of this line,
but Ward 3 paid for the work to change the Casino Line.®

Now, AWC, on behalf of the City of Marksville, according to AWC’s representatives, asserts
ownership of the Casino Line. However, AWC and the City have not produced any evidence to
support this assertion. In fact, the City, knowing they have no right to make any assertions of
ownership, did not join as a party plaintiff in this matter. Only after AWC’s representatives in
status conference calls indicated that the sole purpose of this litigation was to allow the City to
access the Casino Line so they could remove Ward 3’s water meter and replace it with their water
meter did Ward 3 file a reconventional demand naming the City and an interested party in this
matter.

Finally, Ward 3’s jurisdiction and customers are federally protected under 7 U.S.C. 81926(b)
because, on December 5, 2017, Ward 3 issued a $2,298,000 water Revenue Bond (the “Bond”)
payable to the United States Department of Agriculture (“USDA”). This Bond is payable over a
forty (40) year period and is effective until December 5, 2057. Ward 3 makes regular payments in
the amount of $8.021.00 each month, and Ward 3 is not in default. Therefore, the Ward 3 Service
Area is federally protected under applicable federal law.

The Tribe’s properties, including Paragon Casino, the Paragon Casino RV Park, and Tamaka Trails
Golf Course, are geographically located within the federally protected Ward 3 Service Area. As
such, the City nor the Avoyelles Police Jury, as municipalities of the State of Louisiana, have any
right to encroach upon the Ward 3 Service Area. The Tribe, as a sovereign nation, certainly has
the right to purchase water from any entity that it wishes; however, that right does not give AWC
or the City the right to assert ownership of Ward 3’s property and infrastructure.

POSSIBLE STIPULATIONS

Based on the information presented and discussed between the Parties to date, Ward 3 agrees to
the following stipulations:

5> See Agreement and Maps filed into the records of the Avoyelles Parish Clerk of Court on or about June 19, 1989 at
COB 370 Page 360 and referenced as instrument number 1989, 0089366.

6 See Agreement filed into the records of the Avoyelles Parish Clerk of Court on or about September 16, 1994 at COB
409 Page 371 and referenced as Instrument Number 1994-00946365.

7 See Agreement between Don M. Barron and Ward 3 Avoyelles Waterworks District filed into the records of the
Avoyelles Parish Clerk of Court on or about August 9, 2013, at COB A731 Page 552 and referenced as Instrument
Number 2013-0006862.

8 Ward 3 will be submitting invoices and cancelled checks evidencing Ward 3’s payment for the installation of the
new 12” water line under La. Hwy 1.
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e Any and all right-of-way Ward 3 right-of-way agreements over the Tribe’s property are
considered valid and in full force and effect for the purposes of this litigation.

e 7U.S.C.81929(b) is applicable to Ward 3’s Service Area.

e AWC is the sole owner of the 24-inch Main Line that runs on the south side of Louisiana
Highway 1.

e The agreement referenced in the Petitioner’s complaint referenced as an
“Intergovernmental Agreement executed by the Avoyelles Parish Police Jury, the
Avoyelles Water Commission, the City of Marksville, and Ward 3 Waterworks District
filed on January 24, 2013, and recorded at COB A-632, page 432" is true and correct and
ownership of the 24-inch Main Line that runs on the south side of Louisiana Highway 1
belongs to AWC.

CONTESTED ISSUES OF FACT AND LAW

AWC asserts that the AWC 24-inch Main Line is located within the Secure Area, this is patently
false and, potentially, a deliberate misrepresentation to the Court. The AWC 24-inch main line
runs on the south side of La. Hwy 1 only. A 12-inch line, the Casino Line, like other lines for the
car wash, the nursing home, and other entities served by Ward 3, taps into the AWC 24-inch Main
Line to provide potable water service to Ward 3 customers.

Ward 3 has the right to lock the Secure Area and prevent AWC and the City from accessing the
Secure Area. To properly decide this matter, the question of ownership of the water line secured
in the Secure Area as well as ownership of any rights-of-way applicable to the Secured Area must
be determined to decide who has the right to access the Secure Area.

AWC and the City allege that if Ward 3 locks the Secure Area and prevents their access that they
will experience irreparable harm because then the City cannot remove Ward 3’s water meter from
the Casino Line and replace it with the City’s water meter. The City, nor AWC, owns the Casino
Line nor do they have any right of access to the Secure Area. Therefore, they cannot experience
irreparable harm when they do not have any legal right to access the Secure Area and they do not
own the Casino Line.

Ward 3 will experience irreparable harm if this Honorable Court allows AWC and the City to
access the Secure Area and the Casino Line. Representatives for the City expressly stated to the
Court that they intend to access Secure Area to remove Ward 3’s water meter from the Casino
Line and replace it with the City’s water meter. This would deprive Ward 3 from the use and
control of the Casino Line, which is solely owned by Ward 3. This would infringe upon Ward 3’s
federally protected Service Area. The would prevent Ward 3 from accessing Ward 3’s right-of-
way. All of which would be caused by parties that have no legal right to access the property and
who have no ownership rights in the water line.

PRELIMINARY ARGUMENT AND POTENTIALLY APPLICABLE LAW

l. THIS HONORABLE COURT LACKS THE SUBJECT MATTER JURISDICTION REQUIRED TO
DECIDE THE KEY ISSUE IN THIS MATTER; SPECIFICALLY, WHO OWNS THE 12-INCH
POTABLE WATER LINE THAT TAPS INTO THE 24-INCH WATER MAIN OWNED BY
AVOYELLES WATER COMMISSION THEN RUNS UNDER L OUISIANA HIGHWAY 1 AND EXITS
THE GROUND NEAR THE NORTHWESTERN AREA OF THE INTERSECTION OF LOUISIANA
HIGHWAY 1 AND SLIM LEMOINE ROAD BECAUSE THE 12 INCH POTABLE WATER LINE
ORIGINATES OUTSIDE OF THE LANDS OF THE TUNICA-BILOXI TRIBE OF LOUISIANA AND
THE MAJORITY OF THIS WATER LINE LIES OUTSIDE OF THE LANDS OF THE TUNICA-
Bi1LOXI TRIBE OF LOUISIANA.

One of the primary questions presented to this Honorable Court is what entity: AWC, the City, or
Ward 3 has the right to access the secure area where the Casino Line exits the ground in the
northwestern portion of the intersection of La. Hwy 1 and Slim Lemoine Road. To answer this
question, the Court must determine who owns the Casino Line and who, if anyone, has been
granted the right of access to this property.
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Subject matter jurisdiction refers to a court’s legal authority to hear and determine a particular
class of actions or proceedings based upon the object of the demand, the amount in dispute, or the
value of the right asserted.®

The Trial Court should first always assess each case for personal and subject matter jurisdiction.©
A challenge to subject matter jurisdiction can be made at any time.!! Subject matter jurisdiction
goes to the heart of the powers of a court to decide a case.*?

In this matter, Ward 3 urges this Honorable Court to evaluate the subject matter jurisdiction of the
Court over the questions presented. This matter arises as a dispute between non-tribal parties over
water lines that originate outside of tribal property. The only dispute that may have arisen under
Tribal jurisdiction would be if there is a question about the validity of Ward 3’s right-of-way from
the Tribe; however, neither of the parties nor any third parties presented this question to the Court.
For these reasons, the Court must evaluate whether the Court has the requisite subject matter
jurisdiction over this matter and take appropriate action if such jurisdiction does not exist.

1. IN THE ALTERNATIVE, ASSUMING THIS HONORABLE COURT HAS THE REQUISITE SUBJECT
MATTER JURISDICTION OVER THIS MATTER, WARD 3WATER IS THE SOLE OWNER OF THE
12-INCH POTABLE WATER LINE THAT CONNECTS TO THE AVOYELLES WATER
COMMISSION 24-INCH WATER MAIN, PROCEEDS UNDER LOUISIANA HIGHWAY 1, THEN
EXITS THE GROUND IN THE NORTHWESTERN PORTION OF THE INTERSECTION OF
LOUISIANA HIGHWAY 1 AND SLIM LEMOINE ROAD.

The subject matter of this lawsuit is the Casino Line (described supra). Arguably, this is movable
property. The ownership of a movable is voluntarily transferred by a contract between the owner
and the transferee that purports to transfer the ownership of the movable.'® Additionally, the
ownership of an immovable is voluntarily transferred by a contract between the owner and the
transferee that purports to transfer the ownership of the immovable.* Ownership is the exclusive
right and authority over a thing. Ownership of property consists of three (3) real rights: usus,
abusus, and fructus.’® Ownership is the right that confers on a person direct, immediate, and
exclusive authority over a thing.'® The owner of a thing may use, enjoy, and dispose of it within
the limits and under the conditions established by law.*’

In this case, Ward 3 owns the Casino Line. Ward 3 obtained the Casino Line from LAWCO in
exchange for allowing LAWCO to sell water to certain customers within Ward 3’s jurisdiction.
Since obtaining the Casino Line from LAWCO, Ward 3 has made significant improvements to the
Casino Line. These improvements required Ward 3 to pay contractors, obtain permits from the
Louisiana Department of Transportation, and obtain approvals for use from the Louisiana
Department of Health. For these reasons, Ward 3 owns the Casino Line, and Ward 3 has exclusive
authority over the Casino Line. Neither AWC nor the City have any right to access, use, dispose
of, or derive benefit from the Casino Line. Neither AWC nor the City have produced any evidence
to suggest that they have any ownership right to the Casino Line.

1. WARD 3 OWNS A PERPETUAL RIGHT-OF-WAY FOR THE LAND WHERE THE SECURE FENCE
AREA CONTAINING THE 12-INCH POTABLE WATER LINE IS LOCATED AND WHERE THE
WARD 3 METER IS LOCATED — THE AREA TO WHICH PLAINTIFE IS SEEKING ACCESS.

Ward 3 obtained a perpetual right-of-way on the property of Paul J. Dominique. The Secure Area
where the Casino Line exits the ground and the area to which the Petitioner seeks access, to the
best of Ward 3’s knowledge, information, and belief, is located within the perpetual right-of-way
granted to Ward 3 by Paul J. Dominique in 1974. Grand Casino Louisiana, Inc. obtained the land
and the property subject to the perpetual right-of-way granted to Ward 3 from Paul J. Dominique.

®La. C.C.P. Art. 2.

10 Green v. Green, 10 CCAR 37, 5 CTCR 29 (Colville Confederated Tribes Court of Appeals Feb. 8, 2011).

1d.

121d, citing Seymour v. CCT, 6 CCAR 5, 3 CTAR 40 (2001).

13 a. C.C. Art. 518.

14 a. C.C. Art. 517.

15 Usus - the right to use a thing; Abusus is the right to dispose of a thing as long as it is not infringing upon health,
safety, and welfare; and Fructus is the right to the fruits produced by or derived from a thing diminution of the thing’s
substance.

16 La. C.C. Art. 477.

7d.
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Thereafter, the United States Department of Interior received the same land from Grand Casino
Louisiana, Inc. and placed it in trust for the Tribe; again, all subject to Ward 3’s perpetual right-
of-way. Therefore, Ward 3’s right-of-way over the Tribal Land remains in effect, and the Secure
Area is located within Ward 3’s perpetual right-of-way.

AWC nor the City have permission or any authority to access Tribal lands. AWC nor the City have
produced any evidence to indicate that they have any right-of-way on Tribe lands. Therefore, AWC
nor the City have any right to access the Secure Area. Additionally, since the Secure Area lies
within Ward 3’s perpetual right-of-way, Ward 3 is the only party to this matter that has the legal
right to access the Secured Area. As such, Ward 3 seeks an injunction from this Honorable Court
preventing AWC and the City from accessing the Secured Area.

IV. EEDERAL LAW PROTECTS WARD 3, AS A RURAL WATER DISTRICT, FROM
ENCROACHMENT ON ITS JURISDICTION BY A MUNICIPALITY.

The services provided or made available through a rural water district shall not be curtailed or
limited by the inclusion of the area served by the water district within the boundaries of any
municipal corporation or other public body or by the granting of any private franchise for similar
service within such area during the term of a loan secured by the United States Department of
Agriculture, nor shall the happening of any such event be the basis of requiring such association
to secure any franchise, license, or permit as a condition to continuing to serve the area served by
the association at the time of the occurrence of such event.!8 1°

The Casino Line is located within the Ward 3 Service Area. Ward 3 issued a $2,298,000 water
revenue bond payable to the United States government on December 5, 2017. This bond is payable
over a forty (40) year period ending on December 5, 2027. This obligation owed to the United
States is a loan secured by the United States Department of Agriculture. Therefore, the Ward 3
Service Area is a federally protected area that cannot be infringed upon by any municipal
corporation or other public body. Here, AWC and the City are attempting to infringe upon Ward
3’s service area by attempting to confiscate Ward 3’s Casino Line and deprive Ward 3 of its use.
AWC and the City are attempting to use this Honorable Court to aid and abet them in the violation
of federal law by requesting that this Honorable Court issue an injunction preventing Ward 3 from
placing a lock on the Secured Area to prevent the City’s nefarious actions. For these reasons, if
this Honorable Court grants AWC’s request for an injunction preventing Ward 3 from securing
the Secure Area, this Honorable Court’s order will violate 7 U.S.C. §1926(Db).

V. UNDER L OUISIANA LAW, AND ASSUMING ALSO UNDER TRIBAL LAW, AN INJUNCTION
SHALL ONLY BE ISSUED IN CASES WHERE IRREPARABLE INJURY, LOSS, OR DAMAGE MAY
OTHERWISE RESULT TO THE APPLICANT. AWC WILL NOT EXPERIENCE IRREPARABLE
INJURY, LOSS, OR DAMAGE BECAUSE AWC HAS NO LEGAL RIGHT TO ACCESS THE
PROPERTY WHERE THE SECURE AREA IS LOCATED AND WARD 3 IS THE SOLE OWNER OF
THE 12-INCH WATER LINE THAT RUNS UNDER LOUISIANA HIGHWAY 1.

The Louisiana Civil Code instructs that an injunction shall be issued in cases where irreparable
injury, loss, or damage may otherwise result to the applicant. 22 AWC alleges that they will
experience irreparable injury, loss, or damage if they are not granted access to the Secure Area and
to the Casino Line. In telephone status conferences with this Court and in the Court’s presence,
AWC representatives explicitly stated that the sole purpose for AWC’s access to the Secure Area
was to allow the City to remove Ward 3’s water meter from the Casino Line and replace it with
their own. Ward 3 has prevented AWC from accessing the water line and the secure area. AWC
has not plead or even stated that AWC would experience irreparable injury, loss, or damage from
Ward 3’s actions. Instead, AWC has tacitly asserted that they are acting as a straw man for the
City of Marksville and it is the City of Marksville that will purportedly experience irreparable
injury, loss, or damage because the City is not able to remove Ward 3’s water meter from the
Casino Line and replace it with their own. Said more succinctly, the City is being deprived of

187 U.S.C. §1926(b).

19 See Also: City of Madison v. Bear Creek Water Ass’n, 816 F.2d 1057, 1059 (5" Cir. 1987); Moore Bayou Water
Association v. Town of Jonestown, 628 F.Supp. 1367 (N.D. Ms. 1986); Rural Water District No. 3 v. Owasso Utils.
Auth., 530 F.Supp. 818 (N.D. Ok. 1979); Pittsburg County Rural Water Dist. No. 7 v. City of McAlester, 358 F.3d 694
(10" Cir. 2004); Pinehurst Enterprises, Inc. v. Town of Southern Pines, 690 F.Supp. 444, 452 (M.D.N.C. 1988).

20 a. C.C.P. 3601.
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stealing Ward 3’s property and AWC is acting as a straw man to assert fictional rights to benefit
the City.

VI. UNDER LOUISIANA LAW, AND ASSUMING ALSO UNDER TRIBAL LAW, AN INJUNCTION
SHALL ONLY BE ISSUED IN CASES WHERE IRREPARABLE INJURY, LOSS, OR DAMAGE MAY
OTHERWISE RESULT TO THE APPLICANT. WARD 3 WILL EXPERIENCE IRREPARABLE
INJURY, LOSS, OR DAMAGE BECAUSE AWC AND THE CITY OF MARKSVILLE ARE
CONSPIRING TO DEPRIVE WARD 3 OF THE 12-INCH WATER LINE THAT RUNS UNDER
LOUISIANA HIGHWAY 1, WARD 3’SRIGHT TO METER THE WATER ON THAT WATER LINE,
AND WARD 3’S ACCESS TO THEIR LEGAL RIGHT-OF-WAY OVER THE PROPERTY WHERE
THE SECURE AREA IS LOCATED.

The Louisiana Civil Code instructs that an injunction should be issued in cases where irreparable
injury, loss, or damage may otherwise result to the applicant. 2> AWC and the City of Marksville
are conspiring to deprive Ward 3 of Ward 3’s ownership and control of the Casino Line and Ward
3’s right-of-way where the Secure Area is located. AWC, acting as a straw man for the City, has
stated that the sole reason they are seeking access to the Secure Area is to remove Ward 3’s water
meter from the Casino Line and replace it with the City’s water meter. As stated herein, supra,
Ward 3 is the sole owner of the Casino Line. AWC nor the City have any ownership interest in the
Casino Line. Therefore, AWC nor the City have any right to remove Ward 3’s water meter from
the Casino Line. Additionally, Ward 3 owns a perpetual right-of-way for the land where the Secure
Area is located. After a diligent review of the records of the Avoyelles Parish Clerk of Court, AWC
nor the City have any right to access the Secure Area. For these reasons, AWC nor the City have
any right to control the Secure Area or to assert that Ward 3 cannot lock the Secure Area.

Ward 3 is the only party that is likely to experience irreparable injury, loss, or damage. AWC, as
the straw man for the City, seeks to deprive Ward 3 of their right to secure their property with a
physical lock on the Secure Area. AWC has entered a criminal conspiracy with the City to infringe
upon Ward 3’s federally protected Service Area by seeking to remove Ward 3’s water meter from
the Casino Line and replace it with the City’s water meter. AWC has further conspired with the
City, to deprive Ward 3 of Ward 3’s solely owned property by trying to adversely possess and
control the Casino Line. Essentially, AWC and the City are criminally conspiring to commit theft
of the Casino Line. Worst of all, AWC and the City intend to use this Honorable Court to
perpetuate these crimes.

POSSIBLE WITNESSES

DIRECT WITNESSES

Joan Decuir, President, Ward 3 Avoyelles Waterworks District

Penn Lemoine, President, Avoyelles Water Commission

Honorable Mayor John Lemoine, Mayor, City of Marksville

Honorable President Kirby Roy, President, Avoyelles Parish Police Jury

Honorable Chairman Harold Pierite, Chief and Chairman, Tunica Biloxi Tribe of Louisiana
Rene Borrel, Borrel Engineering, LLC

A representative of Louisiana Water Company (“LAWCQO”)

A representative of the engineering department of the Tunica Biloxi Tribe, or any entity,
department, division, or bureau thereunder.

A representative of the United States Bureau of Indian Affairs

A representative of the United States Department of Agriculture

A representative of the Louisiana Department of Transportation and Development

A representative of Don M. Barron Contractors

A representative of URS, an engineering firm for La DOTD

e Thomas C. Davis, Jr., Surveyor, or another representative of Pan American Engineers

e Any other representative of any of the parties who make any allegations in this matter.

Ward 3 specifically requests that this Honorable Court issue appropriate subpoenas for these
individuals to appear at a trial on this matter.

21 a. C.C.P. 3601.
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CROSS-EXAMINATION WITNESSES

e Any party called on direct examination by any other party named or who may intervene in

this matter.

EXHIBITS

Ward 3 has not yet determined the Exhibits that may be used at a trial on this matter. However, it
is likely that any and all documents referenced in this Pre-trial Memorandum or any other pleading
or filing may be used as an exhibit at a trial. However, out of an abundance of caution, Ward 3
designates the following documents as potential exhibits to be presented:

Right Of Way Documents:

Date Instrument # Book / Page Description
March 4, 1974 Right of Way Agreement
December 29, 1992 1992-00929253 A402/69 Cash Sale
November 17, 1993 1993-00937868 A409/391 Donation
January 24, 1994 1994-00940494 A410/654 Act of Correction
March 20, 2002 2002-02002266 A481/548 Warranty Deed
May 24, 2007 2007-00003858 551/1 Right of Way
June 15, 2021 2021-00003422 747/495 Agreement
July 17, 2023 2023-00003701 948/921 Contract
12” Water Line
Date Instrument # Book / Page Description
June 19, 1989 1989-00893666 370/360 Agreement & Maps
September 16, 1994 1994-00946365 409/371 Agreement
December 13, 2005 2006-00002997 558/294 Agreement
December 15, 2005 2005-00008984 529/370 Agreement
September 22, 2011 2011-00007341 612/693 Agreement
Miscellaneous Documents
Date Instrument # Book / Page Description
January 24, 2013 2013-0000868 632/432 Agreement
April 13, 2013 2013-00003747 632/432 Amendment — Agmt
April 25, 2013 2013-00003747 636/243 Agreement
August 9, 2013 2013-00006862 731/552 Contract
December 9, 2022 2022-00006854 769/702 Bylaws
Plats
Date Book / Page Description
January 7, 2009 30/464 Plat
March 5, 1993 432/1052 Plat
February 1, 2012 30/737 Plat
March 6, 2012 31/92 Plat
March 15, 2004 A402 / 99-107 Plat
March 15, 2004 A410/660 Plat
September 25, 2006 BLM Survey
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RESERVATION OF RIGHTS

Ward 3, herein, reserves the right to assert any additional affirmative defenses, exceptions, or
motions that may become applicable once additional information is obtained in the discovery
process of this matter.

The allegations of facts set forth herein are made in good faith based on Ward 3’s representatives'
knowledge, information, and belief after reasonable inspection of files, records, and documents
that may be available and accessible.

CONCLUSION

The City of Marksville desires to sell water to Paragon Casino. This has been made clear by AWC
and the City’s representatives. According to the Tribe’s representative, the Tribe, as a sovereign
nation, has the right to purchase water from anyone they desire. Ward 3 agrees with this assertion.
However, the Tribe’s right to purchase water from anyone they desire does not allow the agency
they choose to confiscate Ward 3’s property. Ultimately, AWC and the City are attempting to use
this Honorable Court to violate the laws of the State of Louisiana and to violate federal laws to
deprive Ward 3 of their property.

This Honorable Court should deny AWC’s request for an injunction. Additionally, this Honorable
Court must grant Ward 3’s prayer for an injunction preventing AWC and the City from accessing
the Secure Area and Ward 3’s Casino Line.

Respectfully submitted,

Kirk P. LaCour (La. Bar Roll: 37199)
KPL - Law
P.O. Box 188
Mansura, LA 71350
SERVICE ADDRESS
700 SW Main Street
Bunkie, LA 71322
Telephone:  (318) 295-1668
Facsimile: (225) 612-6479

Email: Kirk.lacour@kpl-law.com
Attorney for Ward 3 Avoyelles Waterworks
District

CERTIFICATE

I hereby certify that a copy of the foregoing pleading has been served upon all counsel of record
and all unrepresented parties by either: (i) mailing the same via first class United States Mail,
properly addressed and postage prepaid; (ii) facsimile; or (iii) electronic mail in accordance with
Article 1313 of the Louisiana Code of Civil Procedure on this 25" day of September 2023.

Kirk P. LaCour
Attorney at Law
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TUNICA - BILOXI TRIBAL COURT

AVOYELLES WATER COMMISSION CASE NO: 2023-006

VERSUS HON. JUDGE ROBERT JOHNSON

*
*
*
* PARISH OF AVOYELLES
*
*
*

WARD 3 AVOYELLES
WATERWORKS DISTRICT

POST TRIAL MEMORANDUM

STATE OF LOUISIANA

MAY PLEASE THE COURT:

Comes now Defendant and Petitioner in Reconvention, Ward 3 Avoyelles Waterworks
District (“Ward 3”), for the purpose of filing this post-trial memorandum.

The court conducted a bench trial in this matter on December 6, 2023. At the trial, Ms.
Joan Decuir, president of Ward 3 Avoyelles water District, testified on behalf of the Defendant.
Also appearing at trial was Mr. Penn Lemoine, president of Avoyelles Water Commission
(“AWC”), and the Honorable John Lemoine, Mayor of the City of Marksville (“City”). After
considerable discussion, each party presented witnesses and evidence to the Court. Unfortunately,
AWC and City failed to provide any evidence to substantiate their claims to any right to control,
modify, or possess the Casino Line (defined infra). The testimony of the witnesses presented by
AWC and City confirmed and verified that AWC is acting as a “strawman” for City so that City
can, in the words of Mayor Lemoine, “sell water to the Indians.” Mr. Penn Lemoine, President of
AWC and witness presented before this Court, confirmed that the intention of this lawsuit was to
replace Ward 3’s water meter on the Casino Line with a water meter purchased by City.

Representatives from AWC and City testified that City has other means of honoring their purported
contract with the Tunica Biloxi Tribe of Louisiana.! AWC and City representatives testified that
AWC should own the Casino Line due to custom; however, both of these witnesses testified that
no such custom exists because other similarly situated water lines are not owned by AWC.

QUESTION(S) PRESENTED TO THE COURT FOR CONSIDERATION

e Under Louisiana Law, United States Law, and/or the Laws and Constitution of the Tunica-
Biloxi Tribe (the “Tribe™), does this honorable court have subject matter jurisdiction to
determine the owner of a 12-inch potable water line (the “Casino Line”) that originates
outside of the lands owned by the Tunica-Biloxi Tribe and outside of the lands owned by
the United States Government through the United States Department of Interior, Bureau of
Indian Affairs and held in trust for the Tunica-Biloxi Tribe (*“Tribal Land”)?

e Under Louisiana Law, United States Law, and/or the Laws and Constitution of the Tunica-
Biloxi Tribe, is Ward 3 Avoyelles Waterworks District (“Ward 3”) the sole owner of the
Casino Line?

e Under Louisiana Law, United States Law, and/or the Laws and Constitution of the Tunica-
Biloxi Tribe, or predecessor owners of Tribal Land, namely Paul Dominique, and
considering the perpetual Right-of-Way Agreement entered into by and between the Paul
Dominique dated March 4, 1974 and Ward 3, does Ward 3 have the right to access and
control the infrastructure and secure fenced areas (the “Secure Area”) located on the
Western side of Slim Lemoine Road and the northern side of La. Hwy 1 at the intersection
of these two roadways?

e Under Louisiana Law, United States Law, and/or the Laws and Constitution of the Tunica-
Biloxi Tribe, or predecessor owners of Tribal Land, namely Paul Dominique, and
considering the perpetual Right-of-Way Agreement entered into by and between the Paul
Dominique dated March 4, 1974, and Ward 3 Avoyelles Water District, does the Avoyelles

! The validity of this purported contract, which has never been provided to counsel for Ward 3, is contested because,
upon information and belief the purported contract has never been approved by the United States Bureau of Indian
Affairs; however, the validity and enforceability of the purported contract has not been raised as an issue in this case.
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Water Commission (“AWC”) have the right to access and control the infrastructure and
secure fenced areas (the “Secure Area”) located on the Western side of Slim Lemoine Road
and the northern side of La. Hwy 1 at the intersection of these two roadways?

e Under Louisiana Law, United States Law, and/or the Laws and Constitution of the Tunica-
Biloxi Tribe, or predecessor owners of Tribal Land, namely Paul Dominique, and
considering the perpetual Right-of-Way Agreement entered into by and between the Paul
Dominique dated March 4, 1974 and Ward 3 Avoyelles Water District, does the City of
Marksville (“City”) have the right to access and control the infrastructure and secure fenced
areas (the “Secure Area”) located on the Western side of Slim Lemoine Road and the
northern side of La. Hwy 1 at the intersection of these two roadways?

e s the Secure Area located at the coroner in the northwest portion of the intersection of
Slim Lemoine Road and La. Hwy 1 located on United States Government Property held in
trust for the Tunica-Biloxi Tribe of Louisiana, or “Tribal Property,” or is it located on the
Right-of-Way or property owned by the Avoyelles Parish Police Jury in conjunction with
Parish Road #199, better known as “Slim Lemoine Road”?

e Is the Secure Area located within the perpetual right-of-way granted to Ward 3 by Paul
Dominique on or about March 4, 1974, said right of way having been accessed, utilized,
maintained, and operated since the date of grant by Ward 3?

e Does Ward 3 have the right to lock the secure area and prevent AWC and the City from
accessing the Secure Area?

e Does AWC or City have the right to remove Ward 3’s water meter that is currently on the
Casino Line inside of the Secure Area and replace it with City’s water meter thus depriving
Ward 3 of their ownership, possession, and control of the Casino Line and effectively
causing AWC and City to take the private property belonging to Ward 3?

INTRODUCTION / PROCEDURAL HISTORY

This matter is before this Honorable Court through a Petition for Injunction filed by AWC against
Ward 3 because AWC asserts that they own a certain 12-inch potable water line that is connected
to the Avoyelles Water Commission 24-inch main potable water transmission line (the “Main
Line”) that lies in a right of way on the south side of Louisiana Highway 1. Ward 3 has been
controlling, possessing, operating, and utilizing the Casino Line for more than thirty (30) years to
provide potable water to their customers. Now, with no cause or evidence to support their
assertions, AWC, on behalf of the City, seeks to prevent Ward 3 from securing the Secure Area,
and AWC, as asserted by their attorney, wishes to remove Ward 3’s water meter located in the
Secure Area and allow the City to place their water meter on this line, thus depriving Ward 3 of
their right to sell water to their customers.

As such, Ward 3 has asserted a reconventional demand (or a counterclaim) against AWC and the
City, seeking that this Honorable Court issue an injunction preventing AWC and the City from
accessing the Secure Area and preventing them from changing the water meter located within the
Secure Area. As shall be more fully set forth with evidence at a trial on this matter, and as will be
more fully explained herein, Ward 3 will prove that Louisiana Water Company (“LAWCOQO”)
originally owned the Casino Line because LAWCO installed the Casino Line in or around 1993 to
provide the newly built Grand Casino Avoyelles with potable water service. The Casino Line was
tapped into LAWCQO’s 12-inch main transmission line. LAWCO transferred the right to sell
potable water to the Casino and the Casino Line to Ward 3 on or about September 16, 1994. Ward
3 has maintained possession as the universal successor of LAWCO for almost twenty-nine years.
Additionally, in or around August 9, 2013, Ward 3 entered into a contract with Don M. Barron,
Contractor, for the replacement and improvement of the Casino Line, and Ward 3 paid for the
upgrades to the Casino Line. For these reasons, Ward 3 asserts ownership of the Casino Line and
asserts that Ward 3 only has the right to have a water meter on the Casino Line, and as such, neither
AWC nor the City has any right to tamper with or access the Casino Line.

A trial on this matter was conducted by the Court on December 6, 2023, wherein Mr. Penn
Lemoine, President of Avoyelles Water Commission, and Honorable John Lemoine, Mayor of the
City of Marksville, testified on behalf of the Plaintiff and Defendants in Reconvention. Ms. Joan
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Decuir, President of Avoyelles Ward 3 Water District, testified on behalf of the Defendant and
Plaintiff in Reconvention. At the conclusion of the trial, the Court provided the parties an
opportunity to submit post-trial memoranda within thirty (30) days from the date of the trial (due
date January 5, 2024). In response to being afforded the opportunity to submit post-trial
memoranda, Ward 3 submits this Post-Trial Memorandum.

STATEMENT OF THE CASE / STATEMENT OF FACTS

On or about August 8, 1967, through Act of Sale with Mortgage Number 220851, Paul J.
Dominique purchased 66.95 acres from Robert S. Neitzel located in Ward 3 of Avoyelles Parish.?
At some point after purchasing this land, Paul J. Dominique built and operated “Dominique’s Cow
Palace” on a portion of this land located on the east side of Coulee des Grues in Ward 3 of
Avoyelles Parish. On September 13, 1967, Paul J. Dominique granted a right of way to the
Louisiana Department of Highways for the construction and passage of “Route La 1”.

Ward 3 is a rural water district established by the Avoyelles Parish Police Jury under the provisions
of La. R.S. 33:3811 to provide potable water to Avoyelles Parish businesses and residents located
in Ward 3 of Avoyelles Parish.® On or about May 4, 1974, Paul J. Dominique granted Ward 3 a
perpetual right of way and easement “in, over, under, and upon” the property of Dominique’s
Auction Barn “with the right to erect, construct, install, and lay, and thereafter use, operate, and
inspect, repair, maintain, replace, and remove water pipelines and appurtenant facilities, together
with the right of ingress and egress over adjacent land for the purpose mentioned”. “The width of
said easement shall be not less than 10° from the road right-of-way.”

On December 29, 1992, Paul J. Dominique sold the Dominique Cow Palace land to Grand Casino,
Inc., subject to the rights-of-way and servitudes granted against the land.* Ward 3 continued to
operate a water line running under Slim Lemoine Road in this right of way that terminated at the
Eastern Bank of Coulee des Grues. This water line, which initially provided potable water to
Dominique’s Cow Palace, also was the initial water line providing potable water to Burger King,
located on the Grand Casino Property, and to Grand Casino Avoyelles. Grand Casino Louisiana,
Inc. donated the land they purchased from Paul J. Dominique to the United States of America
through the United States Department of Interior Bureau of Land Management to be held in trust
for the Tunica-Biloxi Tribe of Louisiana®. This donation was also subject to the servitudes,
easements, and rights-of-way burdening the property. After the donation of this land by Grand
Casino Louisiana, Inc. to the United States, the Tribe continued to honor this right of way.

On June 19, 1989, LAWCO entered into an agreement with the Avoyelles Industrial District, the
Avoyelles Parish Police Jury, and Ward 3 to operate a water system in Avoyelles Parish, part of
which consisted of a 12-inch water main that was to be run on the south side of La. Hwy 1 from
Mansura to Marksville.® Then, on or about September 16, 1994, LAWCO entered into an
agreement with Ward 3 and the Avoyelles Parish Police Jury wherein Ward 3 grants LAWCO the
right to sell water to customers along La. Hwy 1 and LAWCO grants Ward 3 the right to connect
their 12-inch line to the LAWCO water main to sell water to the casino.” The 12-inch line that is
referenced in this document is the Casino Line that is in dispute herein.

2 See Act of Mortgage Sale between Robert S. Neitzel and Paul J. Dominique, et. ux. dated August 13, 1967 and filed
into the records of the Avoyelles Parish Clerk of Court on or about August 8, 1967 at COB A225 Page 861 and now
referenced as Instrument Number 1967-00220858.

3 Currently, Ward 3’s district consists of the entirety of Ward 3 except for the municipality of Mansura and a portion
of LAWCQ’s water customers located in Ward 3’s territorial jurisdiction. However, these exceptions are properly
authorized and agreed upon exceptions. Specifically, Ward 3’s jurisdiction consists of all of Avoyelles Parish Ward
3, less and except the following: (a) the Town of Mansura and (b) the property located within 250 feet on each side of
the centerline of the Mansura-Hessmer Highway (State Route 114) from the Ward Line separating Wards 3 and 4 to
the corporation limits of the Town of Mansura. (the “Ward 3 Service Area”).

4 See Cash Deed between Paul J. Dominique to Grand Casino Louisiana, Inc., filed into the records of the Avoyelles
Parish Clerk of Court on or about December 29, 1992 at COB A402 Page 391 and referenced as Instrument Number
1993-00937868.

5 See Act of Donation from Grand Casino Louisiana, Inc. to United States filed in the records of the Clerk of Court
for Avoyelles Parish dated November 17, 1993, and filed at COB A409 Page 391 and referenced as Instrument
Number 1993-00937868.

6 See Agreement and Maps filed into the records of the Avoyelles Parish Clerk of Court on or about June 19, 1989 at
COB 370 Page 360 and referenced as instrument number 1989, 0089366.

" See Agreement filed into the records of the Avoyelles Parish Clerk of Court on or about September 16, 1994 at COB
409 Page 371 and referenced as Instrument Number 1994-00946365.
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Ward 3 has possessed and controlled the Casino Line without disruption since the agreement with
LAWCO, and before. Ward 3 asserts ownership of the Casino Line either ownership of the Casino
Line was vested in Ward 3 from LAWCO or the Avoyelles Parish Police Jury, or through
acquisitive prescription. Ward 3, as a universal successor of LAWCO to the Casino Line, has
constructively possessed, maintained, and operated the Casino Line for more than 30 years. In
these 30 years, neither the Avoyelles Parish Police Jury, AWC, the City, or the Tribe has made
any claim to ownership of the Casino Line. Ward 3’s possession of the Casino Line has never been
disturbed.

In addition to the agreement with LAWCO and the fact that Ward 3 has enjoyed undisturbed
possession of the Casino Line as LAWCO’s universal successor, on or about August 9, 2013, in
conjunction with the installation of AWC’s Main Line and the La. DOTD Hwy 1 Widening
Project, Ward 3 entered into a contract with Don M. Barron, Contractor, to replace the Casino Line
by boring under La. Hwy 1 and installing a new 12-inch pipe as the Casino Line.® This was done
because DOTD determined that Ward 3 owned the Casino Line and as such entered into a separate
contract with Ward 3 to replace and upgrade the Casino Line. As part of the DOTD Project, the
Avoyelles Parish Police Jury agreed to pay the engineering costs of this line, but Ward 3 paid for
the work to change the Casino Line.®

Now, AWC, on behalf of the City of Marksville, according to AWC’s representatives, asserts
ownership of the Casino Line and is attempting to take possession and control of the Casino Line.
However, AWC and the City have not produced any evidence to support their claim of ownership,
nor support any claimed right of possession or control. In fact, the City, knowing they have no
right to make any assertions of ownership, possession, or control, did not join as a party plaintiff
in this matter. AWC representative, Penn Lemoine, affirmatively testified that the water meter
currently on the Casino Line belongs to Ward 3 and his staff attempted to replace Ward 3’s meter
with a meter purchased by the City. AWC and City representatives affirmed in their testimony that
the sole purpose of this litigation is to facilitate City’s desire, as stated by Mayor Lemoine, “to sell
water to the Indians.”

Finally, Ward 3’s jurisdiction and customers are federally protected under 7 U.S.C. 81926(b)
because, on December 5, 2017, Ward 3 issued a $2,298,000 water Revenue Bond (the “Bond”)
payable to the United States Department of Agriculture (“USDA”). This Bond is payable over a
forty (40) year period and is effective until December 5, 2057. Ward 3 makes regular payments in
the amount of $8,021.00 each month, and Ward 3 is not in default. Therefore, the Ward 3 Service
Area is federally protected under applicable federal law.

The Tribe’s properties, including Paragon Casino, the Paragon Casino RV Park, and Tamaka Trails
Golf Course, are geographically located within the federally protected Ward 3 Service Area. As
such, the City nor the Avoyelles Police Jury, as municipalities of the State of Louisiana, have any
right to encroach upon the Ward 3 Service Area. The Tribe, as a sovereign nation, certainly has
the right to purchase water from any entity that it wishes; however, that right does not give AWC
or the City the right to assert ownership of Ward 3’s property and infrastructure.

ARGUMENT AND APPLICABLE LAW

l. THIS HONORABLE COURT LACKS THE SUBJECT MATTER JURISDICTION REQUIRED TO
DECIDE THE KEY ISSUE IN THIS MATTER; SPECIFICALLY, WHO OWNS THE 12-INCH
POTABLE WATER LINE THAT TAPS INTO THE 24-INCH WATER MAIN OWNED BY
AVOYELLES WATER COMMISSION THEN RUNS UNDER LOUISIANA HIGHWAY 1 AND EXITS
THE GROUND NEAR THE NORTHWESTERN AREA OF THE INTERSECTION OF LOUISIANA
HIGHWAY 1 AND SLIM LEMOINE ROAD BECAUSE THE 12 INCH POTABLE WATER LINE
ORIGINATES OUTSIDE OF THE LANDS OF THE TUNICA-BILOXI TRIBE OF LOUISIANA AND
THE MAJORITY OF THIS WATER LINE LIES OUTSIDE OF THE LANDS OF THE TUNICA-
Bi1LOXI TRIBE OF LOUISIANA.

8 See Agreement between Don M. Barron and Ward 3 Avoyelles Waterworks District filed into the records of the
Avoyelles Parish Clerk of Court on or about August 9, 2013, at COB A731 Page 552 and referenced as Instrument
Number 2013-0006862.

® Ward 3 will be submitting invoices and cancelled checks evidencing Ward 3’s payment for the installation of the
new 12” water line under La. Hwy 1.
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One of the primary questions presented to this Honorable Court is what entity: AWC, the City, or
Ward 3 has the right to access the Secure Area where the Casino Line exits the ground in the
northwestern portion of the intersection of La. Hwy 1 and Slim Lemoine Road. To answer this
question, the Court must determine who owns the Casino Line and who, if anyone, has been
granted the right of access to this property.

Subject matter jurisdiction refers to a court’s legal authority to hear and determine a particular
class of actions or proceedings based upon the object of the demand, the amount in dispute, or the
value of the right asserted.°

The Trial Court should first always assess each case for personal and subject matter jurisdiction.*!
A challenge to subject matter jurisdiction can be made at any time.'2 Subject matter jurisdiction
goes to the heart of the powers of a court to decide a case.*®

In this matter, Ward 3 urges this Honorable Court to evaluate the subject matter jurisdiction of the
Court over the questions presented. This matter arises as a dispute between non-tribal parties over
water lines that originate and are substantially situated outside of tribal property and outside the
physical boundaries of this Court’s jurisdiction. Testimony at the trial on this matter clarified that
the Casino Line originates at the intersection of Jen-Re Plastic Road and LA-1 and courses under
LA-1 before entering Tribal property and jurisdiction. More than two-thirds of the Casino Line is
located outside the jurisdiction of this Court.

The only dispute that may have arisen under Tribal jurisdiction would be if there is a question
about the validity of Ward 3’s right-of-way from the Tribe; however, neither of the parties nor any
third parties presented this question to the Court. For these reasons, the Court must evaluate
whether the Court has the requisite subject matter jurisdiction over this matter and take appropriate
action if such jurisdiction does not exist.

1. IN THE ALTERNATIVE, ASSUMING THIS HONORABLE COURT HAS THE REQUISITE SUBJECT
MATTER JURISDICTION OVER THIS MATTER, WARD 3WATER IS THE SOLE OWNER OF THE
12-INCH POTABLE WATER LINE THAT CONNECTS TO THE AVOYELLES WATER
COMMISSION 24-INCH WATER MAIN, PROCEEDS UNDER LOUISIANA HIGHWAY 1, THEN
EXITS THE GROUND IN THE NORTHWESTERN PORTION OF THE INTERSECTION OF
LOUISIANA HIGHWAY 1 AND SLIM LEMOINE ROAD.

The subject matter of this lawsuit is the Casino Line (described supra). Arguably, this is movable
property. The ownership of a movable is voluntarily transferred by a contract between the owner
and the transferee that purports to transfer the ownership of the movable.'* Additionally, the
ownership of an immovable is voluntarily transferred by a contract between the owner and the
transferee that purports to transfer the ownership of the immovable.'> Ownership is the exclusive
right and authority over a thing. Ownership of property consists of three (3) real rights: usus,
abusus, and fructus.® Ownership is the right that confers on a person direct, immediate, and
exclusive authority over a thing.'” The owner of a thing may use, enjoy, and dispose of it within
the limits and under the conditions established by law.*®

In this case, Ward 3 owns the Casino Line. Ward 3 obtained the Casino Line from LAWCO in
exchange for allowing LAWCO to sell water to certain customers within Ward 3’s jurisdiction.
Since obtaining the Casino Line from LAWCO, Ward 3 has made significant improvements to the
Casino Line. These improvements required Ward 3 to pay contractors, obtain permits from the
Louisiana Department of Transportation, and obtain approvals for use from the Louisiana
Department of Health. For these reasons, Ward 3 owns the Casino Line, and Ward 3 has exclusive
authority over the Casino Line. Neither AWC nor the City have any right to access, use, dispose

©la C.CP. Art. 2.

11 Green v. Green, 10 CCAR 37, 5 CTCR 29 (Colville Confederated Tribes Court of Appeals Feb. 8, 2011).

21d.

131d, citing Seymour v. CCT, 6 CCAR 5, 3 CTAR 40 (2001).

14 a. C.C. Art. 518.

% La. C.C. Art. 517.

16 Usus — the right to use a thing; Abusus is the right to dispose of a thing as long as it is not infringing upon health,
safety, and welfare; and Fructus is the right to the fruits produced by or derived from a thing diminution of the thing’s
substance.

7La. C.C. Art. 477.

18 d.
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of, or derive benefit from the Casino Line. Neither AWC nor the City have produced any evidence
to suggest that they have any ownership right to the Casino Line.

At the trial on this matter, AWC nor the City were able to provide any evidence to dispute Ward
3’s ownership of the Casino Line. They attempted to argue that it is custom to transfer ownership
of similar lines to the “water system”; however, no evidence was presented to support the
contention. Additionally, witnesses for both AWC and the City testified that it is not the custom
to transfer ownership of the lines to the system because other water lines that are similarly situated
to the Casino Line have not been transferred to the water system. The only evidence AWC or the
City was able to provide was self-serving conjecture that Ward 3 should hand over their property
to the City so the City can fulfill their purported contract with the Tunica Biloxi Tribe. The fact of
the matter is that Ward 3 owns the Casino Line and AWC nor the City have any right to control or
possess the Casino Line or any appliances attached to the Casino Line.

1. WARD 3 OWNS A PERPETUAL RIGHT-OF-WAY FOR THE LAND WHERE THE SECURE FENCE
AREA CONTAINING THE 12-INCH POTABLE WATER LINE IS LOCATED AND WHERE THE
WARD 3 METER IS LOCATED — THE AREA TO WHICH PLAINTIFF IS SEEKING ACCESS.

Ward 3 obtained a perpetual right-of-way on the property of Paul J. Dominique. The Secure Area
where the Casino Line exits the ground and the area to which the Petitioner seeks access, to the
best of Ward 3’s knowledge, information, and belief, is located within the perpetual right-of-way
granted to Ward 3 by Paul J. Dominique in 1974. Grand Casino Louisiana, Inc. obtained the land
and the property subject to the perpetual right-of-way granted to Ward 3 from Paul J. Dominique.
Thereafter, the United States Department of Interior received the same land from Grand Casino
Louisiana, Inc. and placed it in trust for the Tribe; again, all subject to Ward 3’s perpetual right-
of-way. Therefore, Ward 3’s right-of-way over the Tribal Land remains in effect, and the Secure
Area is located within Ward 3’s perpetual right-of-way.

AWC nor the City have permission or any authority to access Tribal lands. AWC nor the City have
produced any evidence to indicate that they have any right-of-way or authorization to enter upon
Tribe lands. Therefore, AWC nor the City have any right to access the Secure Area. Additionally,
since the Secure Area lies within Ward 3’s perpetual right-of-way, Ward 3 is the only party to this
matter that has the legal right to access the Secured Area. As such, Ward 3 seeks an injunction
from this Honorable Court preventing AWC and the City from accessing the Secured Area.

1V. FEDERAL LAW PROTECTS WARD 3, AS A RURAL WATER DISTRICT, FROM
ENCROACHMENT ON ITS JURISDICTION BY A MUNICIPALITY.

The services provided or made available through a rural water district shall not be curtailed or
limited by the inclusion of the area served by the water district within the boundaries of any
municipal corporation or other public body or by the granting of any private franchise for similar
service within such area during the term of a loan secured by the United States Department of
Agriculture, nor shall the happening of any such event be the basis of requiring such association
to secure any franchise, license, or permit as a condition to continuing to serve the area served by
the association at the time of the occurrence of such event.!® 2

The Casino Line is located within the Ward 3 Service Area. Ward 3 issued a $2,298,000 water
revenue bond payable to the United States government on December 5, 2017. This bond is payable
over a forty (40) year period ending on December 5, 2027. This obligation owed to the United
States is a loan secured by the United States Department of Agriculture. Therefore, the Ward 3
Service Area is a federally protected area that cannot be infringed upon by any municipal
corporation or other public body. Here, AWC and the City are attempting to infringe upon Ward
3’s service area by attempting to confiscate Ward 3’s Casino Line and deprive Ward 3 of its use.
AWC and the City are attempting to use this Honorable Court to aid and abet them in the violation
of federal law by requesting that this Honorable Court issue an injunction preventing Ward 3 from
placing a lock on the Secured Area to prevent the City’s nefarious actions. For these reasons, if

197 U.S.C. §1926(b).

20 See Also: City of Madison v. Bear Creek Water Ass’n, 816 F.2d 1057, 1059 (5" Cir. 1987); Moore Bayou Water
Association v. Town of Jonestown, 628 F.Supp. 1367 (N.D. Ms. 1986); Rural Water District No. 3 v. Owasso Utils.
Auth., 530 F.Supp. 818 (N.D. Ok. 1979); Pittsburg County Rural Water Dist. No. 7 v. City of McAlester, 358 F.3d 694
(10" Cir. 2004); Pinehurst Enterprises, Inc. v. Town of Southern Pines, 690 F.Supp. 444, 452 (M.D.N.C. 1988).
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this Honorable Court grants AWC’s request for an injunction preventing Ward 3 from securing
the Secure Area, this Honorable Court’s order will violate 7 U.S.C. §1926(Db).

CONCLUSION

The City of Marksville desires to sell water to Paragon Casino. This has been made clear by AWC
and the City’s representatives. According to the Tribe’s representative, the Tribe, as a sovereign
nation, has the right to purchase water from anyone they desire. Ward 3 agrees with this assertion.
However, the Tribe’s right to purchase water from anyone they desire does not allow the agency
they choose to confiscate Ward 3’s property. Ultimately, AWC and the City are attempting to use
this Honorable Court to violate the laws of the State of Louisiana and to violate federal laws to
deprive Ward 3 of their property. Both AWC and City representatives testified that City has other
avenues to use to sell water to the Tunica Biloxi Tribe of Louisiana without having to take Ward
3’s private property.

This Honorable Court should deny AWC’s request for an injunction. Additionally, this Honorable
Court must grant Ward 3’s prayer for an injunction preventing AWC and the City from accessing
the Secure Area and Ward 3’s Casino Line, and grant Ward 3’s prayer for an injunction preventing
AWC or City from

Respectfully submitted,

Kirk P. LaCour (La. Bar Roll: 37199)
KPL - Law
P.O. Box 188
Mansura, LA 71350
SERVICE ADDRESS
700 SW Main Street
Bunkie, LA 71322
Telephone:  (318) 295-1668
Facsimile: (225) 612-6479

Email: Kirk.lacour@kpl-law.com
Attorney for Ward 3 Avoyelles Waterworks
District
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Attorney at Law

Post-Trial Memorandum Page 7 of 7
Avoyelles Water Commission v. Ward 3 Avoyelles Waterworks District



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 90 of 114 PagelD
#: 99

SUIT NO.: 2023-006

AVOYELLES WATER COMMISSION { TUNICA-BILOXI TRIBAL COURT

{
VERSUS { TUNICA-BILOXI RESERVATION
]

L
WARD 3 WATERWORKS DISTRICT { TUNICA-BILOXI NATION

OPINION

This matter was instituted by a Petition for Injunctive Relief filed by AVOYELLES
WATER COMMISSION (hereinafter referred to as “THE COMMISSION”). This Court issued
its first Order on August 28, 2023, establishing deadlines that “All new filings be made within ten
(10) days of August 28. 2023. Despite said Order, this Court received on September 20, 2023, an
Answer, Reconventional Demand, and Third Party Demand with a Request for Injunctive Relief
filed by WARD 3 WATER WORKS DISTRICT (hereinafter referred to as “WARD 3”) against
THE COMMISSION and THE CITY OF MARKSVILLE (herecinafter referred to as
“MARKSVILLE”. Both THE COMMISSION and MARKSVILLE formally objected to said
filings as being untimely. It was noted by this Court that WARD 3 has raised the issue of the
subject matter jurisdiction of this Court as a defense; however, WARD 3 has not formally filed an
Exception. Further it has been noted that the pleadings of WARD 3 also claim that jurisdiction
and venue were proper to bring its reconventional demand and third party demands against THE

COMMISSION and MARKSVILLE. Regardless, the Court will address the jurisdiction issues
hereinbelow.

On December 6, 2023, this Court held hearings on all these matters and after lengthy
pretrial discussions, the parties stipulated that testimony and evidence would be taken exclusively
on the ownership of the 12 inch waterline running under Louisiana Highway One from the 24 inch
supply waterline owned by THE COMMISSION to the Tunica-Biloxi Reservation Property.

The following exhibits were iniroduced into evidence, to-wit;

1. Joint Exhibit The Entire Suit Record of this Case to included the pleadings with various
exhibits which the court will reference and attach only those which it will reference in
this opinion.

2. AWC Exhibit 1. Intergovernmental Agreement for THE COMMISSION

3. AWC Exhibit 2. Water Sales Contract

4. AWC Exhibit 3. Intergovernmental Agreement for between Avoyelles Police Jury,
THE COMMISSION, WARD 3, MARKSVILLE

5. AWC Exhibit 4. Water Purchase Agreement Tunica-Biloxi Tribe and MARKSVILLE
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6. W3 Exhibit 1. Wholesale Water Sale Agreement
7. W3 Exhibit 2. WARD 3 and Police Jury Agreement
8. W3 Exhibit 3. Agreement WARD 3, Industrial Dist., Police Jury, and La. Water Co.

9. W3 Exhibit 4. Intergovernmental Agreement Police Jury, THE COMMISSION,
MARKSVILLE, WARD 3

10. W3 Exhibit 5. U.S. Department of Agriculture Annual Statement of Loan Account

11. W3 Exhibit 6. DOTD Correspondence dated May2, 1012

Findings of Fact and Conclusions of Law:

On or about September 20, 2022, Tunica-Biloxi Tribe of Louisiana (hereinafter referred to
as “Tunica-Biloxi™), a federally recognized Indian Tribe which the Congress of the United States
of America has recognized as a sovereign Indian Nation entered into a water purchase agreement
with THE CITY OF MARKSVILLE. (See Exhibit AWC-4). MARKSVILLE and WARD 3 are
participants in an agreement to purchase water from THE COMMISSION by virtue of several
intergovernmental agreements and water sale contracts. (See AWC Exhibits 1, 2, and 3).
Basically, THE COMMISSION is the water wholesaler and WARD 3 and MARKSVILLE are
retailers of THE COMMISSION’s water. There is no dispute that prior to the September 20, 2022
agreement between Tunica-Biloxi and MARKSVILLE, Tunica-Biloxi purchased water from
WARD 3. There further is no dispute. as shown in WARD 3’s Post Trial Memo, that Tunica-

Biloxi, as a sovereign nation, certainly has the right to purchase water from any entity that it

wishes.

The dispute in this case exists over the ownership of a 12 inch water pipe that connects
THE COMMISSION’s 24 inch water supply to the Tunica-Biloxi Reservation.

The uncontroverted evidence and testimony showed that the 12 inch water pipe in question
traverses from a fenced in area of the Tunica-Biloxi Reservation under Louisiana Highway One (a
Louisiana State Highway) to a 24 inch water supply line which is owned and maintained by THE
COMMISSION.

Joan DeCuir, President of WARD 3, testified that WARD 3 owns the 12 inch water pipe
because WARD 3 paid for the relocation and enhancement of this pipe during the Louisiana
Highway One Expansion Project. Ms. DeCuir further testified that WARD 3, borrowed funds
through the Consolidated Farm and Rural Development Act 7 U.S.C. § 1926 (b) which protects

water authorities such as WARD 3 funded with federal loans from encroachment on their
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territories where they sell water. WARD 3 claims Tunica-Biloxi’s properties including Paragon
Casino, Paragon RV Park, and Tamaka Trails Golf Course are all geographically located with
WARD 3’s federally protected service area and as such, THE COMMISSION and MARKSVILLE
cannot sell water to Tunica-Biloxi as such sales contracts would violate the anti-curtailment
provisions of 7 U.S.C. § 126 (b) which provides the service provided or made available through
such association shall not be curtailed or limited by inclusion or the area served by such association
within the boundaries of any municipal corporation or other public body.. .during the term of such
loan...

THE COMMISSION testified that during the formation of THE COMMISSION it became
owner of the entire system. It is responsible for maintaining that 12 inch pipe should it break.
WARD 3 is a participant in the system and therefore THE COMMISSION owns the 12 inch pipe
as it owns all pipes off its main 24 inch water supply line.

The Court finds that there is conflicting testimony in this case regarding the ownership of
the 12 inch waterpipe and in weighing the testimony this Court looked closely at the supporting
documents introduced into evidence. Specifically, this Court looked at an email listed as Exhibit
C in WARD 3’s pleadings dated October 17, 2013. This email is about an “Increase of 6 inch bore
to 12 inch bore across Highway one and is from Joan Decuir, President of WARD 3 and is
addressed to Terry Bonnette and Earl Barbry, Jr. of the Tunica-Biloxi Tribe. The email states that
the Louisiana Department of Transportation and Development will “not reimburse” any of the cost
of replacing the 6 inch pipe with a 12 inch pipe and “This cost will be the responsibility of the
Tribal Council.” This email is signed by Joan DeCuir, President of WARD 3. This email shows
this Court that Tunica-Biloxi’s Tribal Council, not WARD 3, not the federal government. not THE
COMMISSION, not DOTD, paid for the 12 inch water pipe that connects the Tunica-Biloxi

reservation running under Louisiana Highway One to THE COMMISSION’s 24 inch water supply

line. This email, produced by WARD 3, controverts WARD 3’s very own testimony regarding its
ownership of the 12 inch water line! This email shows together with other documentary evidence
in the record shows the Court that Tunica-Biloxi has a pattern of paying for the relocation of water
lines within its system. (See Right of Way Agreement dated May 22, 2007). The court when
considering the demeanor of the witnesses” testimony coupled with the documents introduced, the

Court finds this email most credible leaving the court to conclude that Tunica Biloxi funded the
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enhancement and relocation of the 12 inch water line running under Highway One and therefore
owns it.

Tribal jurisdiction over the conduct of nonmembers exists only in limited circumstances.
Strate v. A-1 Contractors, 520 U.S. 438, 445, 117 S.Ct. 1404, 1409, 137 L.Ed.2d 661 (1997).
Moreover, the inherent sovereign powers of an Indian tribe—those powers that a tribe enjoys apart
from and in addition to those powers expressly granted by treaty or statute—generally do not
extend to the activities of nonmembers. Montana v. United States, 450 U.S. 544, 565, 101 S.Ct.
1245, 1258, 67 L.Ed 2d 493 (1981). Nonetheless, “Indian tribes retain inherent sovereign power
to exercise some forms of civil jurisdiction over non-Indians on their reservations.” Id.
Specifically, a tribe may regulate the activities of (1) nonmembers who enter consensual
relationships with the tribe through commercial dealings, contracts, leases or other arrangements,
and (2) nonmembers whose conduct within the reservation threatens or has some direct effect on
the political integrity, economic security or health or welfare of the tribe. Id. at 565 66, 101 S.Ct.
atl258. Meyer & Assocs., Inc. v. Coushatta Tribe of Louisiana, 2007-2256 (La. 9/23/08), 992 So.
2d 446, 455

It is undisputed that both WARD 3, MARKSVILLE and THE COMMISSION all have
contracts with the Tunica-Biloxi. Furthermore, it is undisputed that the water that is being supplied
is going to the Tunica-Biloxi Reservation. Lastly, providing safe, clean drinking water to the
facilities and water to protect the potential fire hazards certainly effects the health, safety and
welfare of the Tunica-Biloxi people.

While this dispute may be between nontribal entities and portions of this infrastructure (the
12 inch pipe) is on both native and non-native land, commercial contractual conduct involved
involves tribal self-governance and directly has a great impact on the health, safety and welfare of
the Tunica-Biloxi people in that water is an essential element of a populations’ health, safety and
welfare. See Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc. 523 U.S. 751 (1998).,
Freemanville Water System, Inc. v. Poarch Band of Creek Indians, 563 F. 3d 1205 (2009).

In addressing not only the jurisdiction issues but also the anti-curtailment provisions of 7
U.S.C. § 1926 apply to Tunica-Biloxi. the case of Freemanville Water System, Inc. v. Poarch Band
of Creek Indians, 563 F. 3d 1205 (2009) is almost directly analogous to this situation. In
Freemanville, a water authority brought action under the anti-curtailment provisions of 7 U.S.C. §

1926 to prevent a federally recognized Indian tribe from having its own water distribution system
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claiming it would curtail some of Freemanville’s already established protected water service area.
Freemanville brought suit in federal court asserting that part of the Indian tribe’s water system
would be on non-tribal lands. The Freemanville Court ruled that a federally recognized Indian
Tribe has sovereign immunity from the anti-curtailment provisions of 7 U.S.C. §126 and federal
courts lacked subject matter jurisdiction. Further tribal immunity extended to portions of the
planned water systems that would have run through non-tribal land. Freemanville Water System,
Inc. v. Poarch Band of Creek Indians, 563 F. 3d 1205 (2009).

Just as in Freemandville, WARD 3 cannot argue the provisions of 7 U.S.C. § 1926 because
Tunica-Biloxi as federally recognized Indian Tribe is immune from the curtailment provisions and
further even though a portion of the 12 inch water line runs through non-tribal land, immunity till
applies.

Considering the stipulations, the evidence adduced at trial, and the law this Court weighing
the evidence and specifically finding that Tunica-Biloxi funded the enhancement and relocation of
the 12 inch water pipe and owns it, judgment as prayed for is hereby rendered in favor of petitioner,
AVOYELLES WATER COMMISSION, prohibiting WARD 3 AVOYELLES WATERWORKS
DISTRICT and its employees and/or representatives from impeding, restricting, or stopping the
employees and/or representatives from the AVOYELLES WATER COMMISSION from
accessing the water main located at the intersection of Slim Lemoine Road and Louisiana Highway
One;

The Reconventional Demand and Third Party Demand and Injunctive Relief filed herein
by WARD 3 AVOYELLES WATERWORKS DISTRICT against AVOYELLES WATER
COMMISSION and THE CITY OF MARKSVILLE is hereby dismissed. See Freemanville Water
System, Inc. v. Poarch Band of Creek Indians, 563 F. 3d 1205 (2009).

Formal Judgment to be prepared by counsel for AVOYELLES WATER COMMISSION

and submitted within 10 (ten) days.

OPINION rendered and SIGNED this ma}’ of May, 2024 at Tunica-Biloxi

e e

ROBERT JOHNSON
Tribal Judge
Tuanica-Biloxi Tribal Court

Reservation.
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Kirk LaCour <kirk.lacour@kpl-law.com>

Notice of Intent to Remove - Request to Prepare Certified Copy of the Record
1 message

Kirk LaCour <kirk.lacour@kpl-law.com> Fri, Jun 7, 2024 at 1:30 PM
To: Christy Smith <Smith@tunica.org>, Robert Johnson <rjohnson@tunica.org>, robertjohnsonlaw@att.net, Jennifer Johnson-
Dubea <jeniferdell1@yahoo.com>, Jonathan Gaspard <jonathan@jtgaspardlaw.com>, William Alan Pesnell
<wapesnellatty@gmail.com>

Please find my Notice of Intent to Remove notifying the Tunica-Biloxi Tribal Court of Ward 3's intention to remove the
matter of Avoyelles Water Commission versus Ward 3 Avoyelles Water Works District (Tribal Docket 2023-006) to the
United States District Court for the Western District of Louisiana. As part of the Removal we intend to file with the Federal
District Court, it is required that a certified copy of the entire record be provided and filed with the removal. As such, this is
Ward 3's formal request for a certified copy of the entire record of Docket 2023-006.

Please let me know the cost of preparing this record and the timeline to provide the certified record. We will then make
whatever arrangements may be necessary to facilitate obtaining this certified record.

Thank you in advance,

Kirk P. LaCour, NRP, MBA, JD

Attorney at Law

311 Walnut Street | Bunkie, Louisiana 71322

P.O. Box 188 | Mansura, Louisiana 71350
SERVICE: 700 SW Main Street, Bunkie, LA 71322
P: 318.295.1668 | F: 225.612.6479

E: kirk.lacour@kpl-law.com | Skype: kirk.lacour

Confidentiality Statement: This electronic message is from an attorney and may contain information or material that is privileged, confidential, or
protected as attorney work product. This electronic message is for the sole use of the intended recipient(s). Any use, dissemination, or copying of
this electronic message by anyone other than the intended recipient(s) is strictly prohibited. If you are not the intended recipient, please notify the
sender immediately and return this transmission to the sender and delete and/or destroy any and all copies. Any inquiries should be directed to Kirk
P. LaCour, P.O. Box 188, Mansura, LA 71350, Email: kirk.lacour@kpl-law.com, Telephone (318) 295-1668.

IRS CIRCULAR 230 DISCLOSURE: To insure compliance with Treasury Regulations (31 CFR Part 10, Sec. 10.35), we are required to inform you
that any tax advice contained in this correspondence, including any attachments, was not intended or written by us to be used, and cannot be used,
by you or anyone else for the purpose of avoiding penalties imposed by the Internal Revenue Service or other law or for the purpose of marketing or
recommending to any other party any transaction, arrangement or other matter.

ﬂ 06072024-Notice-Removal-Intent.pdf
159K
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TUNICA - BILOXI TRIBAL COURT

AVOYELLES WATER CASE NO: 2023-006
COMMISSION
VERSUS HON. JUDGE ROBERT JOHNSON

WARD 3 AVOYELLES
WATERWORKS DISTRICT

PARISH OF AVOYELLES

* % % ¥k % X X

STATE OF LOUISIANA

NOTICE OF INTENT TO REMOVE TO
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
LOUISIANA

Defendants (and Plaintiffs in Reconvention), Ward 3 Avoyelles Waterworks District (“Ward
3”) hereby give notice of the removal of this action from the Tribal Court for the Tunica Biloxi
Tribe to the United States District Court for the Western District of Louisiana. As such, Ward 3
specifically requests a certified copy of the entire record of this proceeding be prepared and
provided by this Court such that it may be filed with the Notice of Removal in the U.S. District

Court for the Western District of Louisiana.
In support of this Notice of Intent to Remove, Ward 3 specifically asserts:

1. 'This matter was brought in the Tunica Biloxi Tribal Court by Avoyelles Water Commission
against Ward 3 Avoyelles Waterworks District.

2. Ward 3 Avoyelles Waterworks District answered the initial complaint and filed a
reconventional demand against Avoyelles Water Commission and a Third-Party Demand
against the City of Marksville.

3. The Tunica Biloxi Tribe was not a party to this lawsuit.
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Ward 3 affirmatively disputed the Tribal Court’s subject matter jurisdiction in their answer,
pre-trial memorandum, and post-trial memorandum.

The Tribal Court failed to address the Affirmative Defense/Exception of lack of subject matter
jurisdiction asserted by Ward 3 Avoyelles Waterworks District.

Jurisdiction can be challenged at any time.” and “Jurisdiction, once challenged, cannot be
assumed and must be decided. Basso v. Utah Power & Light Co., 495 F.2d 906, 910 (10th Cir.
1974) and Maine v. Thiboutot, 448 U.S. 1,100 S.Ct. 2502, 65 L.Ed.2d 555 (1980).

If a court is without authority, its judgments and orders are regarded as nullities. They are not
voidable, but simply void; and all persons concerned in executing such judgments or sentences,
are considered, in law, as trespassers. Elliot . Piersol, 26 U.S. 328, 340, 1 Pet. 328, 7 L.Ed. 164
(1828).

The Tribal Court does not have jurisdiction over this matter in accordance with Montana ».
United States, 450 U.S. 544,101 S.Ct. 1245, 67 L.Ed.2d 493 (1981).

Despite having no jurisdiction over this matter, a hearing on this matter was conducted in the
Tribal Court on December 6, 2023, wherein ownership rights to a certain 12-inch water
pipeline originating outside of the geographical jurisdiction of the tribe is owned by Avoyelles
Water Commission or Ward 3.

The Court issuing an opinion on May 22, 2024, now assets that the Tunica Biloxi Tribe owns
the 12-inch water line that is the subject of these proceedings.

The Court makes the assertion that the Tunica Biloxi Tribe owns this water line with no
evidence to support this opinion, only conjecture that the Court questions the demeanor of the

witnesses’ testimony.
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The Court having issued this opinion has now inserted the Tunica Biloxi Tribe into the dispute
of non-Indian parties over the ownership of property situated outside of tribal fee lands and
outside of tribal trust lands.

Ward 3 intends to remove this matter to the U.S. District Court for the Western District of
Louisiana because the Tribal Court did not have jurisdiction over the subject matter of this
dispute, and now the Tribal Court has inserted itself into the dispute to infringe upon the
ownership rights of Ward 3 with respect to property located outside of the Tunica Biloxi
Tribe’s Territorial Jurisdiction.

Federal Courts have jurisdiction to determine, as a matter arising under federal law, the limits
of a tribal court’s jurisdiction, even if the plaintiff’s claims are not premised on federal law.
National Farmer’s Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845, 105 S.Ct. 2447,
85 L.Ed.2d 818 (1985).

42 U.S.C. §1331 encompasses the federal question whether a triable court has exceeded the
lawful limits of its jurisdiction. National Farmer’s Union Insurance Co. v. Crow Tribe of Indians,
471U.S. 845,105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).

The question whether an Indian tribe retains the power to compel a non-Indian property owner
to submit to the civil jurisdiction of a tribal court is one that must be answered by reference to
federal law and is a federal question under §1331. National Farmer’s Union Insurance Co. v. Crow
Tribe of Indians, 471 U.S. 845,105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).

However, exhaustion of tribal court remedies is required before a claim may be entertained by
a federal court. National Farmer’s Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845,

105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).
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However, three exceptions exist where a federal court need not stay its hand: 1) where an
assertion of tribal jurisdiction is motivated by a desire to harass or is conducted in bad faith; 2)
where the action is patently violative of express jurisdictional prohibitions; or 3) where
exhaustion would be futile because of the lack of adequate opportunity to challenge the court’s
jurisdiction. National Farmer’s Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845, 105
S.Ct. 2447, 85 L.Ed.2d 818 (1985).

“Where non-members are concerned, the ‘exercise of triable power beyond what is necessary
to protect tribal self-government or to control internal relations is inconsistent with the
dependent status of the tribes, and so cannot survive without express congressional
delegation.’” Nevada v. Hicks, 533 U.S. 353,121 S.Ct. 2304, 150 L.Ed.2d. 398 (2001).

The above entitled matter involves “non-members”, the Tunica Biloxi Tribe is not a party to
this matter, the Tunica Biloxi Tribe has not intervened in this matter, and the Tribal Court
attempts to assert Tribal ownership of property that is located outside of the jurisdictional
boundaries of the Tunica Biloxi Tribe with no evidence to support such a claim; therefore, this
action does not fall within the Tribal Court’s Jurisdiction and exhaustion of tribal court
remedies would only serve to delay this matter.

Additionally, this honorable court, without any evidence or even an allegation, attempts to
assert Tunica Biloxi Tribe ownership of the 12-inch water pipe that is the subject of this matter
to fashion a remedy favoring a third-party that is not involved in this matter, the Tunica Biloxi
Tribe; therefore, it is clear that the Tribal Court’s assertion of tribal jurisdiction is motived by

a desire to harass and is conducted in bad faith.
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22. This matter involves a 12-inch water line that is located outside of the geographical boundaries
of property controlled by, or within the jurisdiction of, the Tunica Biloxi Tribe and involved a
dispute between parties that are not members of the Tunica Biloxi Tribe.

23. Indians’ sovereign rights as a nation within the United States have necessarily been limited to
no longer include the right to determine their external relations and they involve only the
relations among members of a tribe which limits the exercise of tribal power to that which is
necessary to protect tribal self-government or to control internal relations. Montana v. United
States, 450 U.S. 544,101 S.Ct. 1245, 67 L.Ed.493 (1981).

24. The Court expressed two exceptions to the limitation of tribal power: 1) a tribe may regulate
activities of non-members on fee lands who enter a consensual relation with the tribe through
commercial dealing; and 2) the tribe may civilly regulate where the conduct of non-Indians on
fee lands threatens or has some direct effect on the political integrity, economic security, or the
health or welfare of the tribe.

25. The assertion by this Honorable Court that it has jurisdiction over this matter due to the
Montana exception over nonmembers consensual relationships with the tribe does not apply
outside of the reservation or the tribal fee lands. 450 U.S. 544, 101 S.Ct. 1245, 67 L.Ed.493
(1981). This exception only applies to conduct inside the reservation and not contests between
non-members. Plains Commerce Bank v. Long Family Land and Cattle Co., Inc., 554 U.S. 316,
128 S.Ct. 2709, 171 L.Ed.2d 457 (2008) see also Strate v. A-1 Contractors, 520 U.S. 438, 117
S.Ct. 1404, 137 L.Ed.2d 661 (1997).

26. Additionally, the assertion by the Court that it has jurisdiction due to the Montana exception
over the regulation of non-Indians for actions that threaten or have some direct effect on the

political integrity, economic security, or the health or welfare of the tribe is also misplaced
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because this exception also requires the action to be on fee lands. 450 U.S. 544,101 S.Ct. 1245,
67 L.Ed.493 (1981).

Here the 12-inch water line that is the subject of the dispute herein is located outside of the
Tunica Biloxi fee land geographical boundaries and outside of the geographical boundaries of
the Tunica Biloxi trust land; therefore, the Tribal Court’s assertion of jurisdiction over this
matter is patently violative of express jurisdictional prohibitions.

Similar to Nevada v. Hicks, none of the Montana exceptions are applicable to this case and no
federal grant has been issued to provide Tunica-Biloxi Tribal governance over nonmembers
conduct on Tunica-Biloxi Trust Lands covered by Montana’s main rule so the exhaustion
requirement would serve no purpose other than delay. 533 U.S. 353, 121 S.Ct. 2304, 150
L.Ed.2d 398 (2001). Therefore, comity extended by Federal Courts to Tribal Courts through
the exhaustion of tribal court remedies is not applicable.

The Opinion and Judgment of the Tribal Court are both absolutely null because the Tunica-
Biloxi Tribal Court does not have jurisdiction over the subject matter of this litigation.

The Court cites Freemanville Water System, Inc. v. Poarch Band of Creck Indians, 563 F.3d 1205
(11th Cir. 2009) as being instructive in this matter; however, the Court’s assertion is again
misplaced because in Freemanville, the Indian Tribe was expanding their own water system
across Freemanville Water System’s protected jurisdiction and the Court ruled that the Indian
Tribe could connect the Indian water system on noncontiguous fee lands.

Conversely, in this matter, the City of Marksville and/or Avoyelles Water Commission
attempts to infringe upon Ward 3’s federally protected jurisdiction. The only way Freemanville
is applicable is if the Tribal Court’s inappropriate assertion of ownership of the 12-inch water

line is upheld, but even still, it does not give the City of Marksville the right to sell water to the
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Tunica Biloxi Tribe. Arguably, the Tunica Biloxi Tribe would need to buy water at wholesale
from Avoyelles Water Commission and operate their own water system for Freemanville to be
applicable.

32. The Tunica Biloxi Tribe is not a party to this lawsuit and as such no assertions that the Tunica
Biloxi Tribe intends to operate its own water system is in the record of this matter, additionally,
only the Court, not the Tunica Biloxi Tribe, has asserted that the Tunica Biloxi Tribe owns the
12-inch pipe that is the subject of this litigation, and the Tunica Biloxi Tribe is not a party to
this litigation nor have they asserted any claims to ownership of this 12-inch pipe in this
litigation.

33. For the reasons stated herein, removal of this matter to the U.S. District Court for the Western
District of Louisiana is proper and necessary.

34. As such, Ward 3 respectfully requests that this Honorable Court provide Ward 3 with a
certified copy of the entire record, a certified copy of the opinion of this Honorable Court, and

a certified copy of the final judgment of this Honorable Court.

Remainder of Page Intentionally Blank

Prayer and signature to follow
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WHEREFORE, Ward 3, Avoyelles Water Works District, prays that this Honorable Court
prepare a complete, certified, copy of the entire file in this matter to be presented to the United
States District Court for the Western District of Louisiana with a Notice of Removal to be filed by

Ward 3.

Respectfully submitted,

S/ Kirk P. LaCour
Kirk P. LaCour (La. Bar Roll: 37199)
KPL - Law
P.O. Box 188
Mansura, LA 71350
SERVICE ADDRESS
700 SW Main Street
Bunkie, LA 71322
Telephone:  (318) 295-1668
Facsimile: (225) 612-6479

Email: kirk.lacour@kpl-law.com
Attorney for Ward 3 Avoyelles Waterworks
District

Copies Provided by Email to:

Avoyelles Water Commission
Through their attorney of Record
The Gaspard Law Firm

Attn: Jonathan T. Gaspard, Esq.
P.O. Box 546

313 N. Main Street

Marksville, LA 71351

City of Marksville

Through their attorney of Record
The Gaspard Law Firm

Attn: Jonathan T. Gaspard, Esq.
P.O. Box 546

313 N. Main Street

Marksville, LA 71351
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Kirk LaCour <kirk.lacour@kpl-law.com>

Water Commission vs. Ward 3 - Judgment

Christy Smith <Smith@tunica.org> Mon, Aug 26, 2024 at 3:49 PM
To: Kirk LaCour <kirk.lacour@kpl-law.com>

See the attachment.

Chuisty Smith

Tunica Biloxi Police Department & Court
133 Melacon Road

Marksville, Louisiana 71351
318-240-6422

csmith@tunica.org

ﬂ Scanned-image_08-27-2023-211123.pdf
553K
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TUNICA - BILOXI TRIBAL COURT

AVOYELLES WATER COMMISSION  * CASE NO: 2023-006
*
*
VERSUS * HON. JUDGE ROBERT JOHNSON
*
WARD 3 AVOYELLES * PARISH OF AVOYELLES
WATERWORKS DISTRICT *
* STATE OF LOUISIANA

MOTION FOR COURT TO RECONSIDER OPINION
Alternatively
MOTION AND ORDER FOR APPEAL

NOW INTO COURT, comes Ward 3 Avoyelles Waterworks District, who respectfully moves
as follows:

1. Abench trial in this matter took place on December 6, 2023.

2. The Court issued an opinion on May 22, 2024.

3. Defendant, Ward 3 Avoyelles Waterworks District was provided a copy of the signed Judgment
on August 26, 2024. The notice received indicates that the Judgment was signed on June 17th,
2024 by the Honorable Robert A. Johnson, Tribal Court Judge. However, a letter from the
Court dated July 17, 2024 to Jonathan Gaspard, Attorney for the Plaintiffs indicating that there
remained a balance due on account was also included with the Judgment.

4. The Court’s opinion declared that the Tunica Biloxi Tribe, who is not a party to this matter, is
the owner of a 12-inch pipeline that originates, and is primarily located, off tribal property, and
for which ownership is asserted by the Parties to this matter.

5. Additionally, the Tribal Court failed to address the Affirmative Defense/Exception of lack of

subject matter jurisdiction asserted by Ward 3 Avoyelles Waterworks District.
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6. Jurisdiction can be challenged at any time.”

and “Jurisdiction, once challenged, cannot be
assumed and must be decided. Basso v. Utah Power & Light Co., 495 F.2d 906, 910 (10th Cir.
1974) and Maine v. Thiboutot, 448 U.S. 1,100 S.Ct. 2502, 65 L.Ed.2d 555 (1980).

7. Ifacourt is without authority, its judgments and orders are regarded as nullities. They are not
voidable, but simply void; and all persons concerned in executing such judgments or sentences,
are considered, in law, as trespassers. Elliot . Piersol, 26 U.S. 328, 340, 1 Pet. 328, 7 L.Ed. 164
(1828).

8. Defendants, and Reconventional Plaintiffs, move this honorable court to reconsider the
opinion issued on May 22, 2024, taking into consideration the evidence of payment, in the form
of Ward 3 Waterworks District Cancelled Checks issued for payment for the installation of the
12-inch pipeline, which directly contradicts the assertions set forth in the Court’s opinion, and
further reconsidering the decision and assertions of ownership made in the May 22, 2024,
opinion asserting that the Tunica Biloxi Tribe owns the 12-inch pipeline.

9. This honorable Court does not have jurisdiction to decide this matter as this honorable Court
lacks the requisite subject matter jurisdiction to decide this case in accordance with Montana
v. United States, 450 U.S. 544,101 S.Ct. 1245, 67 L.Ed.2d 493 (1981) and its progeny.

10. The question whether an Indian tribe retains the power to compel a non-Indian property owner
to submit to the civil jurisdiction of a triable court is one that must be answered by reference to
federal law and is a federal question under §1331. National Farmer’s Union Insurance Co. v. Crow
Tribe of Indians, 471 U.S. 845,105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).

11. However, exhaustion of tribal court remedies is required before a claim may be entertained by
a federal court. National Farmer’s Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845,

105 S.Ct. 2447, 85 L.Ed.2d 818 (1985).
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Three exceptions exist where a federal court need not stay its hand: 1) where an assertion of
tribal jurisdiction is motivated by a desire to harass or is conducted in bad faith; 2) where the
action is patently violative of express jurisdictional prohibitions; or 3) where exhaustion would
be futile because of the lack of adequate opportunity to challenge the court’s jurisdiction.
National Farmer’s Union Insurance Co. v. Crow Tribe of Indians, 471 U.S. 845, 105 S.Ct. 2447,
85 L.Ed.2d 818 (1985).

“Where non-members are concerned, the ‘exercise of triable power beyond what is necessary
to protect tribal self-government or to control internal relations is inconsistent with the
dependent status of the tribes, and so cannot survive without express congressional
delegation.’” Nevada v. Hicks, 533 U.S. 353,121 S.Ct. 2304, 150 L.Ed.2d. 398 (2001).

The above entitled matter involves “non-members”, the Tunica Biloxi Tribe is not a party to
this matter, the Tunica Biloxi Tribe has not intervened in this matter, and the Tribal Court
attempts to assert Tribal ownership of property that is located outside of the jurisdictional
boundaries of the Tunica Biloxi Tribe with no evidence to support such a claim; therefore, this
action does not fall within the Tribal Court’s Jurisdiction and exhaustion of tribal court
remedies would only serve to delay this matter.

Additionally, the Tunica-Biloxi Tribal Court, without any evidence, or even an allegation,
attempts to assert Tunica Biloxi Tribe ownership of the 12-inch water pipe that is the subject
of this matter to fashion a remedy favoring a third-party that is not involved in this matter, the
Tunica Biloxi Tribe; therefore, it is clear that the Tribal Court’s assertion of tribal jurisdiction

is motived by a desire to harass and is conducted in bad faith.
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16. This matter involves a 12-inch water line that is located outside of the geographical boundaries
of property controlled by, or within the jurisdiction of, the Tunica Biloxi Tribe and involved a
dispute between parties that are not members of the Tunica Biloxi Tribe.

17. Indians’ sovereign rights as a nation within the United States have necessarily been limited to
no longer include the right to determine their external relations and they involve only the
relations among members of a tribe which limits the exercise of tribal power to that which is
necessary to protect tribal self-government or to control internal relations. Montana v. United
States, 450 U.S. 544,101 S.Ct. 1245, 67 L.Ed.493 (1981).

18. The Court expressed two exceptions to the limitation of tribal power: 1) a tribe may regulate
activities of non-members on fee lands who enter a consensual relation with the tribe through
commercial dealing; and 2) the tribe may civilly regulate where the conduct of non-Indians on
fee lands threatens or has some direct effect on the political integrity, economic security, or the
health or welfare of the tribe.

19. The assertion by this Honorable Court that it has jurisdiction over this matter due to the
Montana exception over nonmembers consensual relationships with the tribe does not apply
outside of the reservation or the tribal fee lands. 450 U.S. 544, 101 S.Ct. 1245, 67 L.Ed.493
(1981). This exception only applies to conduct inside the reservation and not to contests
between non-members. Plains Commerce Bank v. Long Family Land and Cattle Co., Inc., 554
U.S. 316, 128 S.Ct. 2709, 171 L.Ed.2d 457 (2008) see also Strate v. A-1 Contractors, 520 U.S.
438,117 S.Ct. 1404, 137 L.Ed.2d 661 (1997).

20. Additionally, the assertion by the Court that it has jurisdiction due to the Montana exception
over the regulation of non-Indians for actions that threaten or have some direct effect on the

political integrity, economic security, or the health or welfare of the tribe is also misplaced
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because this exception also requires the action to be on fee lands. 450 U.S. 544,101 S.Ct. 1245,
67 L.Ed.493 (1981).

21. Here the 12-inch water line that is the subject of this dispute is located outside of the Tunica
Biloxi fee lands geographical boundaries and outside of the geographical boundaries of the
Tunica Biloxi trust lands; therefore, the Tribal Court’s assertion of jurisdiction over this matter
is patently violative of express jurisdictional prohibitions.

22. Similar to Nevada v. Hicks, none of the Montana exceptions are applicable to this case and no
federal grant has been issued to provide Tunica-Biloxi Tribal governance over nonmembers
conduct on Tunica-Biloxi Trust Lands covered by Montana’s main rule so the exhaustion
requirement would serve no purpose other than delay. 533 U.S. 353, 121 S.Ct. 2304, 150
L.Ed.2d 398 (2001). Therefore, comity extended by Federal Courts to Tribal Courts through
the exhaustion of tribal court remedies is not applicable.

23. The Opinion and Judgment of the Tribal Court are both absolutely null because the Tunica-
Biloxi Tribal Court does not have jurisdiction over the subject matter of this litigation.

24. The Court cites Freemanville Water System, Inc. v. Poarch Band of Creek Indians, 563 F.3d 1205
(11th Cir. 2009) as being instructive in this matter; however, the Court’s assertion is again
misplaced because in Freemanville, the Indian Tribe was expanding their own water system
across Freemanville Water System’s protected jurisdiction and the Court ruled that the Indian
Tribe could connect the Indian water system through the Freemanville Water Systems
protected jurisdiction to connect the noncontiguous fee lands.

25. Conversely, in this matter, the City of Marksville and/or Avoyelles Water Commission
attempt to infringe upon Ward 3’s federally protected jurisdiction. The only way Freemanville

is applicable is if the Tribal Court’s inappropriate assertion of ownership of the 12-inch water
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line is upheld, but even still, it does not give the City of Marksville the right to sell water to the
Tunica Biloxi Tribe from within Ward 3’s federally protected jurisdiction.

For the reasons stated herein, the Tunica-Biloxi Tribal Court committed reversible error by
asserting that the Tunica Biloxi Tribe owns the 12-inch line that is the subject of this matter
and by failing to sustain the exception of lack of subject matter jurisdiction asserted by Ward 3.
Additionally, the Tunica-Biloxi Tribal Court committed reversible error in ruling that Ward 3
is prohibited from stopping Avoyelles Water Commission from accessing the water main at the
intersection of Slim Lemoine Road and La-1.

In the alternative, Defendants/Plaintiffs in Reconvention, move this honorable court for an
order and return date to appeal the final judgment rendered in this honorable Court to the
Indian Appeals Court for the Tunica Biloxi Tribe.

WHEREFORE, Defendants/Plaintiffs in Reconvention, Ward 3 Avoyelles Waterworks

District pray that they be granted a suspensive appeal in the above cause of action, returnable to

the Indian Court of Appeals for the Tunica Biloxi Tribe, within applicable delays fixed by law.

Respectfully submitted,

Kirk P. LaCour (La. Bar Roll: 37199)
KPL - Law
P.O.Box 188
Mansura, LA 71350
SERVICE ADDRESS

700 SW Main Street

Bunkie, LA 71322
Telephone:  (318) 295-1668
Facsimile: (225) 612-6479
Email: kirk.lacour@kpl-law.com
Attorney for Ward 3 Avoyelles Waterworks
District



Case 1:24-cv-01400-JE-JPM  Document 1-1  Filed 10/12/24 Page 113 of 114 PagelD
#. 122

CERTIFICATE

I do hereby certify that, on this 27th day of August, 2024, a copy of the above and foregoing
pleading has been served upon all known counsel of record by hand delivery, electronic mail,
facsimile transmission, and/or United States Mail, properly addressed and postage prepaid.

Kirk P. LaCour
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TUNICA - BILOXI TRIBAL COURT

AVOYELLES WATER COMMISSION  * CASE NO: 2023-006
*
*
VERSUS * HON. JUDGE ROBERT JOHNSON
*
WARD 3 AVOYELLES * PARISH OF AVOYELLES
WATERWORKS DISTRICT *
* STATE OF LOUISIANA
ORDER

CONSIDERING THE FOREGOING Motion for Appeal:

IT IS ORDERED that the Defendants (and Plaintiff’s in Reconvention) are granted a

suspensive appeal from the Judgment rendered in the above captioned matter on , returnable
to the Indian Court of Appeals, , on the day of
,2024.
SIGNED in Marksville, Louisiana on the Tunica Biloxi Reservation, this day of
,2024.

Honorable Robert Johnson
Tribal Judge
Tunica Biloxi Tribal Court

Service Instructions:
Please send a copy of this to all counsel of record.
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