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Indian Law Reality 
Television, or How to Stop 
Worrying When Losing in 
the Supreme Court
MATTHEW L.M. FLETCHER

The organizers of the 50th anniversary of the Pre-Law Summer 
Institute asked me in 2017 to revisit those speeches. I happily did 
so, and I offer here a condensed and updated version of my talk. My 
conclusion then and now is that Claiborne, Chambers, and Endreson 
describe a legal environment for tribes that has since passed. The le-
gal environment of the 1960s through the 1990s is a radical outlier in 
which tribes could actually expect to prevail on occasion. Through-
out American history, Indian tribes and individual Indians almost 
never prevailed in the Supreme Court. 

But that’s not so bad. As David Getches once told me, don’t ob-
sess over the Supreme Court. Indians and tribes didn’t stop because 
the Supreme Court ruled against them. Luckily for tribal interests, 
some Indian law decisions that inspire hundreds of pages of law 
review and journal critical commentaries don’t actually have any 
impact whatsoever, except perhaps on the parties themselves.2

In this way, the Supreme Court is like reality television. 
I write today to explain that tribal interests should never expect 

to prevail often or predictably in the Supreme Court. There are too 
many structural, institutional, and cognitive biases and limitations 
prevalent in constitutional adjudication for tribal interests to ever feel 
confident in that venue. I conclude that tribal interests should take 

steps to anticipate losses in the Supreme Court, and I suggest that 
tribal counsel affirmatively seek a second legal opinion from an un-
interested attorney that will detail why tribal interests should never 
expect to win reliably before the Court.

Tribal Interests in the Supreme Court
I draw from Claiborne’s speech, in particular, the conclusion that the 
constitutional structure itself incentivizes structural discrimination 
against tribal interests before the Supreme Court. The Constitution 
spells out and defends state and federal sovereignty but not tribal 
sovereignty. So long as tribal interests understand that reality, they 
can prepare in advance for disappointment in the Court.

I make no claim whatsoever that any individual judge harbors a 
personal animus against Indians or tribes. The Supreme Court as an 
institution discriminates against Indians and tribes, and always will, 
no matter what the composition of the Court may be. The Court is 
a constitutional court, and the U.S. Constitution is at play in every 
Supreme Court matter. The Constitution protects and defines federal 
and state sovereignty, while tribal sovereigns are expressly excluded 
from the American constitutional polity. As an institution governed 
by the Constitution, the Court will always be skeptical of American 

In 1997, the American Indian Law Review published three speeches, all given 
at the FBA’s annual Indian Law Conference. They included “The Trend of 
Supreme Court Decisions in Indian Cases,” by Deputy Solicitor General 
Louis F. Claiborne (1980); “Indian Law in the United States Supreme Court—

Experiences in the 1980s and Predictions for the 1990s,” by Reid Chambers (1991); 
and “A Review of the 1990s and a Look at What’s Ahead,” by Doug Endreson 
(1997).1 None of these commentators came to this project with rose-colored 
glasses. Each of them advised listeners frankly that the Supreme Court is not a safe 
or predictable forum for tribal interests. More than two decades later, their advice 
remains sound, although frequently unheeded.
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legal, political, and economic institutions not governed by the Con-
stitution (e.g., Indian tribes).

Structural Biases
The Constitution simply does not govern or regulate tribal powers. 
The Constitution primarily deals with states and the federal govern-
ment. Indian tribes and foreign nations are tangential to the main 
business of the Constitution. When a state or federal interest conflicts 
with a tribal or foreign interest, the judiciary almost always favors 
the interests announced and governed in the Constitution (state and 
federal interests) rather than those of other governments (tribes and 
foreign nations). This bias directly affects tribal conflicts with states 
and the federal government. For example, tribal interests generally do 
not prevail in preemption disputes with state governments unless the 
United States weighs in with a strong federal interest.3 

The Constitution also vests the power over Indian affairs with Con-
gress, creating an additional structural bias, this time favoring the fed-
eral government over both tribal and state governments. The Constitu-
tion specifically granted Congress powers to regulate commerce with 
Indian tribes. Congress used that power in 1790 to preempt the field 
of Indian affairs with the Trade and Intercourse Act. The Constitution 
also established the Treaty Power in the federal government. Because 
federal power in Indian affairs is plenary, the judiciary is extremely 
unlikely to strike down federal statutes for lack of federal power, 
whether state or tribal interests favor the laws or not. The judiciary has 
affirmed the authority of the federal government to impose incredibly 
disruptive programs on Indian and tribal interests, such as federalizing 
Indian country criminal jurisdiction and privatizing Indian reservations 
through allotment.4 The judiciary also has confirmed the power of the 
federal government to regulate state powers in Indian country.5

The Constitution acknowledges a special relationship between 
the federal government and Indian tribes. The Commerce Clause 
lists states, foreign nations, and Indian tribes in a grouping of sov-
ereign entities. The Constitution provides for how state sovereign 
powers are to be regulated but says little on foreign nations and Indi-
an tribes. The close grouping of foreign nations and Indian tribes, the 
federal primacy in Indian affairs, and the extensive use of the Treaty 
Power and War Powers in dealing with Indian tribes all helped to 
establish a special relationship between the federal government and 
Indian tribes analogous to the relationship of the federal government 
to foreign nations. The Supreme Court historically assumed that the 
special relationship was therefore akin to foreign affairs matters left 
exclusively to the other branches of the federal government under 
the political question doctrine.6 The judiciary’s deference to the 
federal government in the exercise of its trust relationship further 
supports federal legislative programs in Indian affairs, both for the 
benefit and detriment of Indian and tribal interests.7

The structural biases present in the Constitution that favor federal 
power in Indian affairs and disfavor race discrimination also create 
conflicts. The acknowledgement of Indian tribes and individual In-
dians in the text of the Constitution (as well as the euphemism refer-
encing the slavery of African-Americans and others) initially created 
a bias in favor of race-based classifications in law. The Reconstruction 
Amendments reversed that bias generally but left Indian tribes and 
individual Indians in the Constitution’s text. The antidiscrimination 
policies of the post-Reconstruction Amendments Constitution (or 
colorblindness, as you will) should be inapplicable to Indian affairs 
statutes creating what otherwise would be considered racial classifi-

cations, so long as they fulfill the purposes of the federal-tribal trust 
relationship, but the judiciary seems conflicted about this area. 

Because Indian law is so federalized, Indian affairs legislation is 
beholden to congressional political processes. The federal legislative 
process is a lumbering behemoth—slow to act, slow to respond, and 
inclusive of political interests on all sides, even those completely ir-
relevant to Indian affairs. There could be many more statutes to deal 
with gaps in federal Indian law, but instead of statutes, the judiciary is 
left to fill those gaps.

Finally, because Indian law is federalized, involves regular con-
stitutional interpretation, and is riddled with disputes and conflicts, 
the Supreme Court accepts a disproportionally high share of Indian 
affairs cases for review. Because there are many gaps in the law and 
confusion in the lower courts, the Supreme Court is frequently 
tempted to behave as a common law court.8 And when the Court 
makes policy, the difficulty of the federal legislature to respond seem-
ingly reinforces the Court’s actions. It is all too easy for the Supreme 
Court to make a policy choice and then mention that Congress can 
alter the landscape of the law if it so chooses. The failure of Congress 
to act allows the Court to later assume that the judiciary got it right.

Institutional Competencies (and Biases)
The Supreme Court’s roles (self-defined by the Court itself, given 
that the Court’s docket is discretionary) include resolving import-
ant federal matters of law and resolving conflicts in law in the lower 
courts. These roles are articulated in the Court’s Rule 10, which pro-
vides the standards for certiorari decisions. Indian law usually is not 
an important area of federal law, unlike (say) affirmative action, abor-
tion, freedom of religion, gerrymandering, and the like, so that as-
pect of the Court’s role is limited. However, another area of law that 
likely belongs in this category is federal statutes that have been struck 
down by lower courts. In Indian law, this is truly a rare circumstance, 
but like any federal statute struck down, a decision striking down 
an Indian affairs law will be reviewed by the Court. Additionally, 
perhaps because of the structural biases described above (and likely 
because of the cognitive biases described below), tribal assertions 
of power over nonmembers attract the Court’s attention. Finally, 
because Indians and tribes are always suing the United States over 
breaches of the government’s trust duties to Indian and tribal inter-
ests (and occasionally winning), the Court tends to think of success-
ful money damages awards against the government as implicating an 
important federal interest sufficient to justify review.

Splits in lower court authority are relatively rare. The vast major-
ity of federal court decisions in Indian affairs are made by the Ninth, 
Tenth, and Eighth Circuits (in decreasing order of numbers). Splits 
in authority involving federal or state criminal jurisdiction do happen 
among federal and state courts, though not often, but these splits in 
authority tend to force the Court’s hand by implicating both splits 
in authority and (relatively) important federal interests. As a result, 
reservation boundaries matters that are reservation-specific (or 
“factbound,” in the Court’s parlance) tend to attract the attention of 
the Court even without a split in authority. 

The Court plays a role in policing the separation of powers 
between the federal branches (alongside the other branches) and 
in moderating federalism disputes between the federal and state 
governments. Disputes between states and Indian tribes in which the 
state loses below tend to be reviewed at a higher rate by the Court, 
likely influenced by the structural biases described in the previous 
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subpart. State disputes with the federal government over Indian 
affairs decisions are the same.

The Supreme Court also polices the lower federal courts by 
enforcing the limited jurisdiction of the federal judiciary. Sovereign 
immunity cases—federal, state, and tribal—are seemingly ever-pres-
ent on the Court’s docket, as are Article III standing cases (though 
perhaps because of the structural biases described above, plaintiffs 
opposing tribal interests almost always have standing, but tribal 
interests do not).

The institutional tools of the Supreme Court are many, but also 
limited (in theory). Many Indian affairs cases decided by the Su-
preme Court involve constitutional and statutory interpretation cas-
es, or texts. This is in the heartland of the Court’s work. Many Indian 
affairs cases require the Court to delve into the archives for historical 
resources and make judgments about them. (I have previously 
expressed concern for the Court’s role here, but this likely cannot be 
avoided.) This is also part of the Court’s competency. 

As an institution with limited powers, whose influence depends 
entirely on persuasion and the legitimacy of the institution, the 
Supreme Court cannot be a policy court. Yet it is, and it always has 
been. Advocates know this, which is why the Court is peppered with 
numerous amicus briefs, sometimes dozens, sometimes hundreds, in 
every single case it reviews. Many of these amicus briefs are straight-up 
legal arguments (often repetitive of the merits briefs of the parties), 
but the better briefs bring to the Court’s attention other types of in-
formation relevant to the Court’s decision. These often are straight-up 
policy briefs, not much different than the reports and testimony that 
advocates submit to Congress or the executive branch. The Court has 
not acknowledged or dealt with this issue in a meaningful or trans-
parent way, but the Court has no institutional capacity to interrogate 
the claims made in these policy briefs. Lower courts can hold trials 
where evidence and witnesses are interrogated and examined, but 
the Supreme Court cannot. It is here where the Court is at its weakest 
institutionally, but it allows observers to assume that this is where the 
Court is at its strongest. These policy briefs can have outsized influence 
on the Court by treading a careful line between offering aggressive 
assertions of fact and policy and making illegitimate and outlandish 
representations. The Court’s proxy for determining the validity of 
an amici’s claims is the author of the brief or the institution filing the 
brief. This method is fraught with potential error and riddled with the 
opportunity for abuse by zealous and passionate advocates. 

This is especially so in Indian affairs cases. Indian affairs matters 
are not of general knowledge; they are often reservation-specific and 
prone to confabulation by advocates. The Court’s institutional capac-
ity to govern and moderate the amici is perilously and dangerously 
(for tribal interests, mostly) inadequate. Repeatedly, the Court has 
been told (by both tribal and Indian interests and their opponents) 
that a decision in an Indian affairs case will lead to monumental poli-
cy consequences, only for those consequences to be illusory. Perhaps 
the worst example of this phenomenon (but far from the only one) is 
City of Sherrill v. Oneida Indian Nation,9 where the Court adopted a 
legal theory (it had previously and expressly rejected in earlier cases) 
proposed by a fringe amicus that no party briefed at any stage of 
litigation—a theory that demanded extensive fact-finding by a trier of 
fact—and applied that theory to the case at hand without any brief-
ing or opportunity for the tribe to litigate the merits of that theory or 
to establish facts relevant to that theory.

Cognitive Biases
Claiborne suggested that the relative invisibility of Indian tribes in 
national affairs benefitted Indian tribes before 1980. To the extent that 
Indian people appeared in national politics in the 1960s and 1970s, it 
was as an exotic offshoot of the civil rights movement. For a long while 
now, as Reid Chambers and Doug Endreson each noted, that invisibil-
ity is long gone. Indian tribes and individual Indians are well known to 
the public as casino operators, as they are characterized repeatedly on 
shows like The Simpsons and The Killing. The successes and failures of 
Indian gaming have turned many Americans against Indians, who now 
subvert the mainstream public’s long-running perception of Indians 
as poor and sympathetic, mystical outsiders. Strangely enough, even 
the recent publicity about the protests at Standing Rock fits into that 
narrative. But add in media about payday lending schemes, marijuana 
cultivation, and patent protections, and Indians are becoming more 
visible than ever, and it is not necessarily in a good light.

Indian people now are at incredible risk of being targeted by the 
mainstream media on a variety of levels, most acutely in the context 
of the Indian Child Welfare Act. The non-Indian adoptive parents 
in recent ICWA cases have used the media to great effect, grossly 
caricaturing the tribal interests in their own children. In Indian child 
welfare contests, the strategy of using the media to destroy tribal 
legal and political positions is now routine. It turns out mainstream 
America is just looking for an excuse to grieve against Indians.

How this plays out in the Supreme Court is unclear. It doesn’t 
help tribal interests that the governing foundational precedents the 
Court relies on are riddled with disturbing commentaries about 
Indians and tribes. The Court in Tee-Hit-Ton Indians v. United States10 
referred to what “every American schoolboy knows”—that Indian 
treaties were shams perpetrated by Americans on uncivilized and 
ignorant Indian people, but that case explained how tribal property 
interests can be protected by the Takings and Just Compensation 
Clause. The Court in Ex parte Crow Dog,11 which introduced the 
clear rule supporting tribal interests, excused Crow Dog from federal 
criminal prosecution, in part because, as an ignorant savage, he 
would be unfairly treated in federal court by civilized laws and law-
yers. Throughout the Indian law canon, Indian people are referred 
to as “incompetents,” “wards,” unlettered, people without laws, 
uncivilized heathens, and so on. Regardless of the language used, 
the Court’s Indian affairs jurisprudence depends on the presumed 
inferiority of Indian people.

Perhaps the Court has improved on that front generally, but now 
the Court can be expected to assert biased, factually unsupportable 
claims about Indian tribes. The Court (in majority and other opin-
ions) has asserted that Indian tribes are “extra-constitutional” and 
possess “quasi-sovereign powers.” The Court claims that tribal court 
procedures are “unfamiliar” to nonmember litigants. The Court as-
serts that since nonmembers cannot vote, serve on juries, or run for 
tribal office, they are therefore political outsiders who cannot expect 
due process or fairness under tribal law from tribal governments. 
And the Court still rests heavily on the old guardian-ward metaphor 
that Congress and the executive branch discarded long ago.

For the judiciary, modern tribes are more complicated than 
ever before. Historically, tribes were under the thumb of the federal 
government. Modern tribes have resources, self-governance powers, 
and the federal government often backing them up. Consider City of 
Sherrill v. Oneida Indian Nation,12 where the Supreme Court armed 
nontribal governments and non-Indians with equitable defenses 
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designed to protect nontribal interests, despite the fact that the state 
and local government interests had not made that argument at all. 
There, a tribe repurchased reservation land illegally alienated from 
the tribe centuries earlier and asserted an immunity from local taxes 
on that land. The Court said too much time had passed, and that the 
tribe’s immunities were too disruptive to the non-Indian govern-
ments and citizens to be allowable. There was no evidence on the 
record whatsoever about those potential disruptions, so the Court 
relied on representations made by nonparty municipalities about 
potential disruptions. The potential scope of that Court’s reasoning 
is vast, and it is truly an existential threat to Indian tribes. However, 
as Justice Breyer casually admitted in the Dollar General v. Missis-
sippi Band of Choctaw Indians argument, the Court’s view of Indian 
country is “impressionistic,” and the Court struggles with reaching 
conclusions about the facts on the ground.13

Most fundamentally, the judiciary views Indians and tribes as out-
siders—even foreigners—to the American legal and political world. 
The federal government’s jealous preservation of its dominance 
in Indian affairs was initially tied to the outsider status of Indians 
and tribes. Even now that Indians are citizens and Indian tribes are 
ingrained in federal, state, and local government affairs, the judiciary 
continues to place the outsider status label on Indians and tribes.

I once workshopped a paper critical of the Supreme Court’s 
certiorari process, particularly the cert pool, which elevates its law 
clerks to a hugely important gate-keeping status in identifying cert 
petitions for review.14 That paper’s greater contribution was to show 
that tribal cert petitions are almost always denied, while opponents 
to tribal interests had significantly better results at the cert stage 
(which arguably had little to do with the cert pool). 

Scholars at the workshops who clerked on the Court for judges 
who did not participate in the cert pool egged me on in support. 
Scholars who clerked on the Court for judges who were part of the 
cert pool were not supportive of my conclusions. Weirdly, after one 
such workshop, one of those former clerks took me aside after cri-
tiquing my conclusions. The clerk admitted that prisoners and tribes 
were not supposed to win below and that when they did, the clerks 
were to pay particular attention to petitions arising from those cases. 
It was as if a conspiracy theorist had met the inside informant who 
confirmed the conspiracy. Regardless, the structural infirmity that 
tribal interests face at the Supreme Court virtually guarantees that 
tribes will remain disfavored interests there.

Strengths of Modern Tribal Government
Louis Claiborne foresaw a positive sea change in Indian tribal 
governance capacity, perhaps because he was aware of the potential 
for Indian tribes to develop once they embraced 638 compacting.15 
By the mid-2010s, more than 50 percent of all federal Indian affairs 
programs were administered by the tribes themselves.16 

Self-determination compacts were an enormous advancement but, 
for many tribes, were nothing compared to the massive influx of gam-
ing revenues that would follow. Claiborne by 1980 no doubt was aware 
that some tribes had commenced some form of gaming operations, if 
for no other reason than because the Department of Justice was keenly 
interested in eradicating Indian gaming completely. Reid Chambers 
was writing during the first few years of the Indian gaming era and 
barely mentioned gaming. Doug Endreson was writing in the devastat-
ing aftermath of the Seminole Tribe v. Florida decision that eviscerated 
tribal bargaining power in the casino-style gaming context.17 

Indian gaming is now, and has been for a decade or so, a $30 
billion a year business. It is true that less than half of Indian tribes 
have any kind of gaming operation at all (the 229 Alaska Native tribes 
are barred, which cuts down the total number of tribes), but a wide 
majority of Indian tribes in the contiguous 48 states have some form 
of gaming. And for a most of those tribes, gaming revenues plus 
federal contracting funds have elevated Indians from abject poverty 
to lower middle class.

Federal contracting requires Indian tribes to actually act as 
federal contractors, meaning they have to run a tight administra-
tive ship in order to comply with federal contracting laws. Indian 
gaming regulations require Indian tribes to responsibly manage 
complex, cash-based businesses. In both arenas, Indian tribes have 
been enormously successful. As a result, tribal governance capacity 
grows every year, far beyond what Claiborne probably envisioned in 
1980 or what Chambers envisioned in 1991, and perhaps even what 
Endreson envisioned in 1997. 

It is not entirely clear that this advancing and dynamic compe-
tence matters much to the Supreme Court. The Court as an institu-
tion does not go on fact-finding missions or hold legislative hearings 
to determine how effective government officials are at their jobs. The 
Court depends on the parties and, often, on amicus briefs or second-
ary resources like law review articles and social sciences journals.

Along with enhanced tribal government capacity, the coopera-
tion between states, local governments, the federal government, and 
Indian tribes has developed exponentially. Congress long has en-
couraged cooperation in specific areas, such as Indian child welfare, 
off-reservation hunting and fishing, Indian gaming, and violence 
against women. The executive branch in recent years has dramati-
cally furthered cooperation in the context of law enforcement and 
judicial processes generally. In another context—Indian taxation—
the Supreme Court itself suggested tax compacts as a solution to 
tribal-state disputes.18

The reality about Indian country criminal justice is far more com-
plicated. As the Indian Law and Order Commission demonstrated in 
the context of serious felonies,19 there are incredible and often fatal 
inefficiencies, given the sheer number of jurisdictions at play in Indi-
an country. But, enforcement of misdemeanors and civil offenses is 
much simpler because of the growing sense of obligation that federal, 
tribal, and state and local jurisdictions have toward cooperating with 
each other on these matters. Intergovernmental cooperation is now 
the norm, with tribes and state and local governments negotiating 
their disputes more than ever.

In short, a lot of positive growth is occurring in Indian country today.

Toward a “Clinic of No”
Louis Claiborne concluded with a recommendation that tribal in-
terests do their best to prevail in the lower courts and do everything 
they can to preclude Supreme Court review. The recommendation 
remains the primary strategy of high-stakes appellate litigation for 
tribal interests, though tribal interests still petition for Supreme 
Court review at the same rate as their adversaries.20 Regardless, tribal 
interests are going to find themselves in the Supreme Court whether 
they like it or not. I will argue below that every tribe or individual 
Indian that faces or seeks Supreme Court review should receive at 
least one opinion from an outside, uninterested attorney who will tell 
them the reasons why they will lose—not are likely to lose, but will 
definitely lose.
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Under no circumstances should tribal interests rely exclusively on 
legal advice from lawyers who have a potential financial interest in 
their appellate matter.21 Medical patients always ask for a second and 
third opinion in serious matters. Why should tribal interests facing 
Supreme Court review act more recklessly than medical patients? Yes, 
seeking additional legal advice could be very expensive, but if a tribe 
cannot afford it, it absolutely needs to walk away from the matter.

Far too many Indian tribes hire their litigation counsel for wrong, 
irrelevant, and even absurd reasons. Tribal leaders sometimes hire at-
torneys after a period of “client development,” which too often means 
expensive wining and dining. Tribes sometimes hire attorneys by 
word of mouth alone, or because they gave a good speech at an Indian 
law conference, or because they wrote a blog post published on their 
company website that indicates they are aware of an interesting legal 
problem, or because they have long braids and look good in a suit, or 
because they throw a good party in a penthouse suite at tribal casinos, 
or because they charge the highest per-hour rate, or because they 
guarantee victory. Relatively rarely do tribes retain outside counsel 
that specializes in appellate litigation the way state governments do—
through a carefully monitored procurement policy.

Tribal leaders should be required by tribal law to find a lawyer 
who will tell them objectively that they probably will lose and to 
explain why. This is what I mean by a second opinion. This kind of 
opinion is absolutely covered by attorney-client privilege. My idea 
of a “Clinic of No” would do it for free. Maybe that second opinion 
is just flat wrong, and a tribe might have a great chance to win, but 
that’s not the point. The point is that tribal leaders absolutely go into 
appellate litigation knowing that they could lose. The Supreme Court 
can change anything they like, at any time—all it takes is five votes.

Just ask tribes like New York Oneida, Narragansett, Gun Lake 
Potawatomi, Prairie Band Potawatomi, Mohegan, Crow, Cherokee—
all tribes that lost in the Supreme Court when the Court articulated a 
new test that disfavored them after they had won in the lower courts. 
In the cases of Narragansett and Cherokee Nation, the Court even re-
fused to allow the tribal interests to engage the new test on remand.22 

That said, tribes do not stop when they lose. The New York Oneida 
lost but negotiated away their disputes with the state and local govern-
ments over their land bases a few years later. The Gun Lake Potawatomi 
went to Congress and won a legislative override to the negative decision 
(and then had to defend it, again before the Supreme Court).23 

I conclude with reference again to the metaphor of reality televi-
sion. We watch and wait with bated breath when the Supreme Court 
grants a case, hears the argument, and finally issues an opinion. 
There is either much passionate rejoicing or (usually) much lament-
ing these outcomes. But then Indian lawyers and tribal leaders go to 
work. The Supreme Court as an institution, and the judges as people, 
are far removed from the daily lives of Indian people and their allies. 
We shouldn’t forget that. 
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