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INTRODUCTION

Plaintift/Appellant Eddie Maloney, an enrolled member of the Navajo
Nation, brings this appeal of an agency’s statutory benefits determination that was
upheld by the U.S. District Court for Arizona, and that is subject to de novo review
on the agency record.

Mr. Maloney is one of thousands of Navajos forced to relocate from their
ancestral homeland pursuant to the Navajo-Hopi Land Settlement Act, Pub. L. No.
93-531, 88 Stat. 1712 (1974)! (“Settlement Act”). The Settlement Act also
provided for the creation of an independent agency, now the Office of Navajo and
Hopi Indian Relocation (“ONHIR,” or “the Agency”), to facilitate and fund this
involuntary relocation.

Congress directed ONHIR to implement this relocation program so as: “To
insure that persons displaced as a result of the Act are treated fairly, consistently,
and equitably so that these persons will not suffer the disproportionate adverse

social, economic, cultural, and other impacts of relocation.” 25 C.F.R. §700.1(a).

1Forrnerly codified as 25 U.S.C. §§ 640d et seq. As of September 1, 2016, §640d
of Title 25 was omitted from the United States Code by its compilers as being of
“special and not general application.” This omission is editorial only and has no
effect on the validity of the law. As a convenience for the reader the U.S. Code
version of the Settlement Act is included in the Addendum to this Brief. The Act
has been amended several times but those amendments have no relevancy to the
issues presented here.
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The District Court’s Order below upheld ONHIR’s Hearing Officer’s (HO)
Decision in all particulars. The HO found Maloney to be a credible witness yet
declined to credit that part of his testimony that was critical to his claim for
relocation benefits. The HO also dismissed the testimony of Maloney’s witness
and failed to objectively weigh all evidence in the Certified Administrative Record.
The conduct of ONHIR in addressing Maloney’s claim for compensation for his
involuntary relocation from his ancestral home contravenes the express intent of
Congress cited above.

JURISDICTIONAL STATEMENT

The District Court had federal question jurisdiction pursuant to 28 U.S.C.
§1331, as the cause of action arose under the laws of the United States (Pub. L. No.
93-531, 88 Stat. 1712 (1974)). This Court has appellate jurisdiction under the
provisions of the Administrative Procedure Act, 5 U.S.C. §§702, 706, which
govern judicial review of decisions of federal agencies. This Court also has
appellate jurisdiction as the appeal is from a final order of a district court. 28
U.S.C. §1291. The District Court filed its Order and Judgment in a Civil Case on
January 30, 2025. ER-6. Mr. Maloney’s timely Notice of Appeal was filed on

March 30, 2025. Fed. R. App. P. 4(a)(1)(B)(ii). ER-4-5.
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STATUTORY AND REGULATORY AUTHORITIES
Relevant statutes and regulations are set forth in the Addendum to this brief.
ISSUES PRESENTED FOR REVIEW

1. Was the Decision of the Hearing Officer arbitrary and capricious, and
not based upon substantial evidence, where he misrepresented and
discounted Plaintiff’s and his witness’s testimony about Plaintiff’s
presence at his family’s HPL homesite to find that on December 22,

1974, he was residing solely at the NPL homesite?

2. Was the Decision of the Hearing Officer arbitrary and capricious, and not
based upon substantial evidence, where in total reliance on the BIA
Enumeration he concluded that on December 22 Plaintiff did not
maintain a legal residence on the HPL?

STATEMENT OF THE CASE

I. Background of the Settlement Act and Relocation

This action’s historical origin extends to 1882 when President Chester
Arthur by Executive Order created a 2.5 million acre reservation in Arizona, “for
the use and occupancy of the Moqui [Hopi], and such other Indians as the
Secretary of the Interior may see fit to settle thereon.” Cited in, Healing v. Jones,
210 F.Supp. 125, 129 (D. Ariz. 1962), aff’d, 373 U.S. 758 (1963) ( per curium).
Navajo Tribal members were residing within this reservation area at the time,
coexisting with the Hopi, and over the decades their numbers increased.

In 1958, to resolve the beneficial ownership of the reservation, and quiet title

to the area, the U.S. Congress authorized litigation between the Hopi and Navajo

tribes, resulting in a three-judge panel of the U.S. District Court for Arizona ruling

3
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that 650,000 acres of the reservation belonged exclusively to the Hopi Tribe, and
that the Hopi and Navajo had joint and undivided interests in the remaining 1.8
million acres. Healing v. Jones, supra. This shared area was thereafter referred to
as the Joint Use Area (“JUA”). Subsequently, following Hopi complaints that the
substantial Navajo population and livestock holdings was interfering with Hopi fair
use of the JUA, Congress enacted the Settlement Act that provided for the eventual
partitioning of the JUA.

The Arizona District Court partitioned the JUA in 1979, dividing it
approximately in half and creating the Hopi Partitioned Lands (“HPL”) and the
Navajo Partitioned Lands (“NPL”). The Settlement Act required tribal members to
move from lands partitioned to the other tribe.? The Settlement Act also provided
for the creation of an independent agency, now ONHIR, charged with the
responsibility for identifying Navajo and Hopi tribal members potentially required
to relocate, processing applications for compensation, and subject to eligibility
criteria, providing replacement housing to those forced to relocate. 25 C.F.R.
§700.1.

Congress instructed ONHIR to devise a “relocation plan,” and to complete

the relocation of affected families within five years of the plan’s issuance. ONHIR

2. This historical background is covered in Clinton v. Babbitt, 180 F.3d 1081,
1083-1084, (9" Cir. 1999), and Bedoni v. Navajo-Hopi Indian Relocation
Commission, 878 F.2d 1119, 1121-1122 (9* Cir. 1989).

4
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issued its “Relocation Report and Plan” in 1981, and established a July 7, 1986

deadline for completing the relocation process. However, this process continues to
- 3
this day.

ONHIR closed the application process for Relocation Benefits on July 7,
1986, though it continued to accept applications on an individual basis if certain
criteria were met. In 2008, the Arizona District Court, in Herbert v. ONHIR, CV-
06-03014, 2008 WL 11338896, ruled that “ONHIR was required to notify and
inform each person identified as potentially subject to relocation” of their rights
under the Settlement Act. Id.,*6. Herbert concluded that the systemic failure to
notify each such person of their potential eligibility for benefits constituted a
breach of ONHIR’s trust obligations. /d., *7-8.

ONHIR thereafter reopened the application process. Once the opportunity to
apply for relocation benefits again became available, Eddie Maloney was one of
the many Navajo individuals who did so.

II. ONHIR’s Eligibility Requirements For Relocation Benefits

ONHIR s eligibility standards for granting relocation benefits provide that:

To be eligible for services provided for under the Act, and these

3 In 1985 at least ten thousand Navajo had been identified as living on the HPL
and subject to removal in what has been characterized as the largest mandatory
relocation of U.S. citizens since the internment of Japanese Americans durllr}g
World War II. See Iver Peterson, Navajos Refuse to Bow to Relocation by U.S.,
New York Times, May 9, 1985, at Al.

5
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regulations, the head of household and/or immediate family must have

been residents on December 22, 1974, of an area partitioned to the

Tribe of which they were not members.

25 CFR §700.147(a).

Additionally, eligibility is limited to those who are, “a head of household as
of the time he/she moved from the land partitioned to a tribe of which they were
not a member.” 25 CFR §700.69 (c¢).

III. Procedural History

Eddie Maloney submitted an application for relocation benefits to ONHIR
on September 14, 2009. ER-22-28. Five years later he was informed by letter
from ONHIR, dated October 2, 2014, that his application was denied. ER-29-30.

Maloney appealed the denial and an Appeal Hearing was held August 18,
2017. ER-31-60. At the hearing the parties stipulated that Maloney achieved head
of household status on April 25, 1972, with the birth of his child. ER-32. In
addition to Maloney, Darrell Woody testified on his behalf. ONHIR employee,
Joseph Shelton, testified for the Agency.

On March 19, 2018, the HO issued a Decision upholding ONHIR’s denial of
benefits. ER-61-74. On April 27, 2018, Maloney filed a Request for
Reconsideration, which was denied by the HO on May 23, 2018. ER-75-77.

ONHIR issued Final Agency Action in Eddie Maloney’s case on June 20, 2018.

ER-78.



Case: 25-2213, 07/21/2025, DktEntry: 16.1, Page 12 of 79

Maloney filed a Complaint in the U.S. District Court for Arizona on
December 22, 2023, requesting judicial review of ONHIR’s decision, and filed a
Motion for Summary Judgement on July 15, 2024. ONHIR filed a Response and
Cross-Motion for Summary Judgement on August 14, 2024. Briefing concluded on
October 15, 2024. The District Court issued an Order on January 30, 2025,
denying Maloney’s Motion for Summary Judgment, granting ONHIR’s Cross-
Motion for Summary Judgement, and upholding ONHIR’s denial of relocation
benefits. ER-7-15.

IV. Statement of Facts

Eddie Maloney was born April 28, 1948. ER-23. He is a member of the
Shonto Chapter of the Navajo Nation and has never held membership in a different
chapter.* ER-23.

Maloney grew up in a “traditional use area” encompassing homesites in Cow
Springs on what became the NPL and Black Mesa on what became the HPL. ER-
33. His family’s residency pattern was seasonal, the Cow Springs homesite
occupied in the summer, the Black Mesa homesite from October to May. ER-36.

Twelve to fifteen miles separated the two homesites. The road connecting the

4 Chapters are the local subdivisions of the Navajo Nation government.

7
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homesites was maintained and serviced once or twice a year. ER-45-46. In those
years he owned a 1973 Ford Pickup. ER-43.

Maloney was employed by the BIA as a bus driver for the Shonto Boarding
School from 1970 to 1991, and held that job in 1973, 1974, and 1975. ER-34-35;
ER-37; ER-41-42. The job was seasonal; he worked from August to May and was
furloughed during the summer. ER-37. In the months he was employed he was
provided housing at the school campus. ER-35.

Maloney worked as a bus driver during the school week, and spent
weekends at the Black Mesa homesite helping his mom and grandparents care for
livestock, hauling water, and other chores. ER-37-38.

Maloney, his wife, children, and parents, were enumerated by the BIA at the

Cow Springs homesite on what became the NPL. ER-17; ER-20-21; ER-58.
Maloney’s maternal grandparents were enumerated both at Cow Springs and at
Black Mesa on what became the HPL. ER-58.

Maloney recalls being interviewed for the “census” by a single individual.
He was not asked if he maintained a residence anywhere else but he “mentioned”
that he did. ER-37; ER-47.

Maloney’s maternal grandparents received relocation benefits as did their

Black Mesa neighbor and clan relative Yanapah Tooley, who also had a homesite
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in Cow Springs. ER-37; ER-57-58. Maloney’s Black Mesa neighbors, Alfred
Maze and Eddie and Ruby Watson also received relocation homes. ER-37.

Maloney’s mother did not apply for relocation benefits because she was
suspicious of the federal government and feared that participation in relocation
would result in the loss of her family’s land and grazing rights. ER-36-37; ER-58-
59.

On the application for relocation benefits Maloney submitted to ONHIR,

Question 2 (page 5) asks: “Where were you living on December 22, 19747”
Maloney checked the box for, “In the Navajo Nation,” rather than the box for,
“Outside the Navajo Nation.” ER-25.

Question 2(a) requests his Chapter membership. Question 2(b) asks: “Was
the residence located on the HPL?”” Maloney checked the box for “Yes.” ER-25.
Question 2(c) asks: “If in the Navajo Nation, please explain where your residence
was located:” Maloney wrote, “Cow Springs, AZ.” ER-25.

In ONHIR’s letter to Maloney informing him that his application for benefits
was denied the reason given for the denial was because Maloney and his
immediate family appear in the Bureau of Indian Affairs (BIA) 1974-1975
“Enumeration” of residents of the JUA as residing only on the NPL and not the

HPL. ER-29-30.
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SUMMARY OF THE ARGUMENT

I. The Hearing Officer’s Dismissals of Testimony Is Arbitrary and
Capricious and Not Based Upon Substantial Evidence

The HO’s Decision’s Credibility Finding for Eddie Maloney states he “is a
Credible Witness.” ER-68. Yet, elsewhere in the Decision Maloney’s testimony
about his presence at his HPL homesite is misrepresented or ignored. A finding
that Maloney testified credibly, while dismissing testimony determinative of his
eligibility for benefits, avoids the need to support an explicit adverse credibility
finding. However, the dismissal of testimony results in the same thing and must be
supported by “specific and cogent reasons” as this Court has held. De Valle v. INS,

901 F.2d 787, 792 (9" Cir. 1991).

Maloney testified he resided seasonally at two homesites, one of which later
became HPL, the other NPL. The Decision recognizes that his “family regarded
the two areas ... as a traditional use area with the Black Mesa area used during
winter months and the Cow Springs area used during summer months.” ER-65.
Yet, this finding is not included in the Decision’s residency analysis, which by
arbitrarily discounting testimony focuses on Maloney’s presence at the NPL site.

In 1973-1975 Maloney was employed by Shonto Boarding School. He

worked during the school week and spent weekends with his mother and

10
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grandparents on Black Mesa, caring for livestock, hauling water, and other chores.

ER-35, ER-37.

In the Credibility Finding for Darrell Woody, the HO found his testimony
about Maloney’s presence at Black Mesa “too indefinite ... and is not credible
testimony as to any specific time period or year,” and further dismissed his
testimony because of his age at the time. However, Woody was specific about the

period of time he would see Maloney at Black Mesa. ER-51-54.

Woody testified his family had homesites at Cow Springs and Black Mesa
and recalled seeing Maloney there in 1973, 1974 and 1975. Woody attended
elementary grades at Shonto Boarding School and testified Maloney regularly
checked him out of school and drove him home to Black Mesa as their homesites

were close. ER-52-53.

The testimony of Maloney and Woody was material and probative, the

dismissal of it arbitrary, and not founded upon specific and cogent reasons.

II. The Hearing Officer’s Reliance on the BIA “Enumeration” to
Find That Eddie Maloney Was Not a Legal Resident of The HPL on
December 22, 1974 is Not Based Upon Substantial Evidence
The HO’s Decision’s conclusion that, “[o]n December 22, 1974, applicant

was a legal resident of the Cow Springs area ... the location where he was

enumerated by the BIA,” [ER-70] supports ONHIR’s reliance on the Enumeration

11
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to find that Maloney was not also a resident of the HPL. Throughout ONHIR’s
operation of the relocation program many applicants have been found eligible to
receive benefits despite not being enumerated on the HPL. At Maloney’s hearing,
ONHIR’s employee acknowledged it is common for applicants who have not been
enumerated to receive relocation benefits. ER-59.

The HO declared that “[t]he BIA Enumeration is considered a critical factor
in determining legal residence” and “prima facie evidence that the applicant was
accordingly a resident (or not) of the JUA as of December 22, 1974.” ER-69. This
Court, the Arizona District Court, and past decisions of ONHIR’s Hearing Officer,
have found applicants to have been residents of the HPL despite the BIA
Enumeration recording otherwise. In virtually all cases it is testimony that has
overcome the “prima facie evidence” of the Enumeration.

Thus, although the HO found Maloney a credible witness, the failure to
afford his testimony the probative weight credible testimony deserves, and the
dismissal of Woody’s testimony, resulted in the foregone conclusion the
Enumeration alone would determine Maloney’s eligibility for benefits.

STANDARD OF REVIEW

This Court has described the Standard of Review applicable to an appeal

from the district court’s decision on a motion for summary judgment challenging

final agency action:

12
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We review de novo a challenge to a final agency action decided on
summary judgment and pursuant to Section 706 of the Administrative
Procedure Act (“APA”). De novo review of a district court judgment
concerning a decision of an administrative agency means the court
views the case from the same position as the district court, and
review[s] directly the agency's action under the Administrative
Procedure Act's arbitrary and capricious standard...

Corrigan v. Haaland, 12 F. 4" 901, 906 (9 Cir. 2021) (citations omitted).
The Administrative Procedure Act (“APA”) provides that:
“The reviewing court shall —. . . hold unlawful and set aside agency
action, findings, and conclusions found to be — arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law . . .
without observance of procedure required by law; [or] unsupported by

substantial evidence...”

5 U.S.C. §706(2)(A),(D),(E). See: Bedoni v. Navajo-Hopi Indian Relocation
Commission,5 878 F.2d 1119, 1122 (9" Cir. 1989).

A reviewing court shall set aside an agency’s decision, “when it cannot
conscientiously find that the evidence supporting that decision is substantial, when
viewed in the light that the record in its entirety furnishes, including the body of
evidence opposed to the [agency’s] view.” Universal Camera v. National Labor
Relations Board, 71 S. Ct. 456, 488 (1951).

“In determining whether there is substantial evidence to support the ALJ's

[Administrative Law Judge] decision we are required to review the administrative

5. The Commission was ONHIR’s predecessor agency.

13
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record as a whole, weighing both the evidence that supports and detracts from the
ALJ’s conclusion.” McAllister v. Sullivan, 888 F.2d 599, 602 (9" Cir. 1989).

ARGUMENT

I. The Hearing Officer’s Dismissal of Testimony is Arbitrary and not
Supported by Substantial Evidence

The Hearing Officer failed to fairly weigh the probative value of the
testimony of Eddie Maloney and his witness, Darell Woody, and to objectively
incorporate their testimony in the analysis of Maloney’s HPL residency during the
requisite time period determinative of his eligibility for relocation benefits. The
HO’s credibility findings here are not in accordance with this Circuit’s instructions
as to the acceptable procedure for an ALJ’s adverse credibility finding:

This court reviews factual determinations, including credibility

determinations, for substantial evidence. ... An adverse credibility

finding must be supported by "specific and cogent reasons." Those

reasons "must be substantial and bear a legitimate nexus to the

finding" of incredibility.

Morgan v. Mukasey, 529 F.3d 1202, 1206-1207, (9" Cir. 2008) (Internal citations
omitted).

A. Administrative Hearing Testimony of Eddie Maloney

In the Credibility Findings of his Decision the HO states: “Applicant is a
credible witness.” ER-68. But, throughout the remainder of the Decision the HO
misrepresents and discredits Maloney’s testimony about his presence at the Black

Mesa homesite.

14
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The Decision’s Finding of Fact #9 states in part: “On weekends and during
the summers, applicant and his family returned to his mother’s home in Cow
Springs and they sometimes went to Black Mesa to visit family members.” ER-66.
This i1s a misrepresentation of Maloney’s testimony as the HO’s citations to the
appeal hearing transcript (Tr.) show:

Tr. at 7:19-23 (ER-37) Maloney’s counsel: Now, when would you be
going back up on the HPL side, up on top, at Black Mesa, when you
were working in Shonto?”

Maloney: “Mainly I spent my time on weekends up there with my
mom and Daisy and John Maze, so and then from Monday though
Friday, I move back down to the Shonto Campus and work there.”

Tr. 8:10-18 (ER-38) Maloney’s Counsel: “So during the winters of
73, °74, °75, on weekends , you’d go up and help your mother with
sheep?”

Maloney: “My mom and the late John Maze and Daisy Maze, I help
them out, yes.”

Maloney’s counsel: “Would you be doing anything else out there?”

Maloney: “Well, sometimes I run them to the Trading Post or Tuba
City where they can buy their needs for the winter and I haul water up
there too, they didn’t have any water, or running water, drinking water
... during those times and then maybe I come down to town and buy
some food and take them out there to them.”

Tr. 9:21-10:2 (ER-39-40) Maloney’s Counsel: “During this time
period, >73, >74, 75, in the winters when your family was using ...
the Hopi side, up on Black Mesa, did you ever take your kids up there
at all?”

Maloney: “Yeah, we used to take them when they were small, yeah.
Sometimes they spent time over there on weekends with us.”

15
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Tr. 13:8-13 (ER-43) ONHIR’s Counsel: ““ ... You said you didn’t

really have a place of your own, but was that a Hogan, a complete log

dwelling?”

Maloney: “Yes it was, it belonged to my mom and my dad, they have

a house ... the log Hogan ... was located next to it and they let us live

in it during the summers and whenever.”

Maloney’s testimony does not support the HO’s assertion he regularly
“returned” to Cow Springs and “sometimes went to Black Mesa to visit family
members.” It supports his presence at Black Mesa as the cited testimony only
references the Cow Springs homesite once when he is asked to describe the Hogan

there. Further, the question from ONHIR’s attorney following that citation is:

“And you testified that you’d go up on Black Mesa, particularly in the
winter, where did you stay?”

Maloney: “We stayed in John and Daisy Maze’s Hogan up there.
Share it, combined the Hogan together with them.”

ER-43.

The Decision misrepresents Maloney’s testimony in other passages. In
attempting to support his determination that “[o]n December 22, 1974, applicant
was a legal resident of the Cow Springs area ...” [ER-70], the HO states that
Maloney, “regularly returned to that residence [Cow Springs] from his
employment at Shonto Boarding School.” ER-72. There is no citation to the
hearing transcript because this “fact” is not there. As cited, supra., Maloney

testified that while working as a bus driver during the school year he spent
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weekends with his mother and grandparents at the Black Mesa homesite. ER-37.
Nowhere does he state that when not residing at the Shonto campus during the
school week that he would spend weekends at Cow Springs. Cow Springs was the
family’s summer homesite. Maloney was furloughed from his job when school was
not in session during the summer and would regularly have been spending
weekends there only while unemployed between school terms. ER-37.

The Decision, beyond misrepresenting Maloney’s testimony, attempts
(through other references) to undermine his testimony that the Black Mesa HPL
homesite was as much a part of his traditional use area as Cow Springs. Two relate
to answers he gave in his application for relocation benefits; another, his mother’s
attitude toward applying for benefits.

1. Eddie Maloney’s Application for Relocation Benefits

a. Maloney’s Answer as to His Residence on December 22, 1974

The Decision’s Finding of Fact #9 states: “On his application for relocation
benefits, applicant identified his residence on December 22, 1974 as Cow
Springs.” ER-66. The HO cites the full question (““Application p.5, Q.2”) but
references only a subpart. Maloney’s answer to the entirely of Question 2 [ER-25,
and cited supra,9] must be reviewed to have a full understanding of what the HO’s
quotation removes from context. Maloney’s answer is ambiguous because the

question could easily confuse an applicant. The “Navajo Nation” and the “HPL”
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are referenced. On December 22, 1974 (date of passage of the Settlement Act) the
HPL and NPL did not exist because the partition was in 1979. In December, 1974
it was the Joint Use Area but the question does not reference the JUA. Maloney
checked the box for “yes,” where asked if his residence was in the HPL. He wrote
“Cow Springs” for the question asking where his residence was if in the Navajo
Nation. He had two residences in December 1974, but only one, Cow Springs, was
in in the Navajo Nation (future NPL).

The following question at 3(b) asks: “If you had a residence on what became
the HPL on December 22, 1974 but were not actually living in that residence on
that day please explain why you were not actually living in that residence.”
Maloney wrote: “I was living at Shonto Boarding School campus reason is I was
employed at the sch.” ER-26. Maloney’s answers on his application are consistent
with his hearing testimony.

b. Maloney’s Answer as to Whether He Had Previously Applied for
Relocation Benefits

On his benefits application, in response to the question as to whether he had
previously applied for benefits, Maloney checked the box for “No.” In response to
the question as to why he did not apply previously, he wrote: “I was not too
familiar with the benefits.” ER-25.

The HO finds significance in this and states: “If applicant was unaware of

and unfamiliar with the relocation process during the 1970’s and up to July 7,
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1986, his claim about contacts with relatives in the Black Mesa area are highly
suspect.” ER-73. This is simply speculation, intended to undercut the veracity of
Maloney’s “credible” testimony about his presence at the Black Mesa homesite.

The HO’s insistence that if Maloney had maintained the regular presence at
the Black Mesa homesite as he testified he would not have been “unfamiliar” with
the relocation process is conjecture. The record contains no evidence that the
process for applying for relocation benefits would have been a subject of
discussion within Maloney’s family. ONHIR’s predecessor agency, the Navajo
Hopi Indian Relocation Commission, recognized the negative emotions that
involuntary relocation aroused in the JUA population: “Relocation is a sensitive
and emotional issue. ... The people expressed anger and hostility towards the
government, their tribal leaders, the Commission and the enumerators.” NHIRC
1981 Report and Plan to Congress, pgs. 69-70. ER-102-103.

The Arizona District Court in Herbert v. ONHIR, supra., 5, held that
ONHIR had an obligation to notify all those potentially subject to relocation.
Following Herbert, ONHIR acknowledged this obligation and reopened the
opportunity to apply for relocation benefits. Relocation was not viewed positively
by many JUA Navajo as few wanted to abandon their homes. There is no basis to
conclude Maloney’s family on Black Mesa accepted relocation and would have

discussed the process to apply for benefits with him. This is not a basis for
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doubting Maloney’s testimony about spending significant amounts of time at his
Black Mesa HPL homesite.

2. Maloney’s Mother’s Interest in Relocation

The HO attempts to undercut the veracity of Maloney’s testimony by noting
that he stated his mother “was offered but declined relocation benefits,” but that
ONHIR employee Shelton testified ONHIR has no records of her application.
ER-67-68. It is of little importance that Maloney is mistaken about his mother
actually being “offered” relocation. Maloney’s testimony is that his mother knew
of the availability of compensation for Navajos who chose to relocate from land
partitioned to the Hopi Tribe. Maloney testified his mother was “suspicious” of
the “Government” and “maybe they going to transfer us around and we have what
we want, use the grazing land out there ...” ER-37.

Maloney apparently conflated the opportunity to apply with the actual offer
of a relocation home. But, this difference is immaterial in analyzing whether
Maloney was a resident of the HPL on December 22, 1974. It is an attempt to
show, despite the finding of credibility, that Maloney’s testimony was unreliable.

B. Administrative Hearing Testimony of Darrell Woody

The HO found Darrell Woody’s

testimony about ‘seeing’ applicant at the two locations is too

indefinite to support applicant’s claim to residency on HPL and is not

credible testimony as to any specific time period or year, especially as
Mr. Woody was only nine to eleven years old at the time...
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ER-68.

Darrell Woody was born 12/14/63 and knows Eddie Maloney because he
lived near Maloney and his family. ER-48. Woody attended elementary grades at
Shonto Boarding School. ER-49. In those years his family had two homesites, one
on Black Mesa, the other at Cow Springs. It was common for people in the area to
have a homesite in each area, used seasonally, up on Black Mesa in winter and
down below in summer. ER-49-50. In winter when home from school he would be
at the Black Mesa homesite. ER-50. Woody testified that he saw Maloney on
Black Mesa in the winters of 1973, 1974, and 1975. In the summers of those years
he saw Maloney below in Cow Springs. ER-51-52.

Woody testified that when school was out for the week Maloney often
would check him out of the school dorm, drive him home, then return him to
school on Monday. Maloney lived close to Woody on Black Mesa. ER-53; ER-54.
The only other person who would check Woody out of school was his
grandmother, Yanapa Tooley, who also had homesites at Black Mesa and Cow
Springs. ER-55.

Thus, Darrell Woody’s testimony was definite and specific as to the period
of time he saw Maloney at the Black Mesa HPL homesite. And he was specific as
to the circumstances of seeing him there, that Maloney was a neighbor and one of

only two people who would check him out of the boarding school dorm at the
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conclusion of the school week, drive him home, and return him to school after the
weekend. As to discounting his testimony because he was between ten and twelve
years of age at the time, this Court recently held: “[T]he IHO’s perfunctory
conclusion that Margery’s young age [11]at the time of the events and the
subsequent passage of time rendered her recollections ‘highly suspect’ also lacks
support in the record.” Fuson v. ONHIR, 134 F.4th 1010, 1016 (9" Cir. 2025).

This Circuit has recognized that in cases where a claimant’s testimony is the
primary source of evidence determining eligibility for a benefit that the credibility
finding be subject to particular scrutiny:

Thus, there must be a rational and supportable connection between the

reasons cited and the conclusion that the petitioner is not credible. In

cases of this nature, where the principal and frequently only source of

evidence is the petitioner’s testimony, it is particularly important that

the credibility determination be based on appropriate factors.
Aguilera-Cota v. I.N.S., 914 F.2d 1375, 1381 (9" Cir. 1990).

This Court has addressed an ALJ’s role in evaluating witness testimony in
an immigration proceeding that is equally relevant here:

An immigration judge alone is in a position to observe an alien’s tone

and demeanor, to explore inconsistencies in testimony, and to apply

workable and consistent standards in the evaluation of testimonial

evidence. He [or she] is, by virtue of his [or her] acquired skill,

uniquely qualified to decide whether an alien’s testimony has about it

the ring of truth.

Oshodi v. Holder, 729 F.3d 883, 892 (9™ Cir. 2013) (en banc).

The Decision’s perfunctory recitation of testimony is contrary to the careful,
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deliberate procedure described in Oshodi. No effort was made to fairly evaluate the
testimony of Maloney and Woody and objectively incorporate their testimony in
the residency analysis.

“[T]he totality of the circumstances approach also imposes the requirement
that an 1J not cherry pick solely facts favoring an adverse credibility determination
while ignoring facts that undermine that result.” Shrestha v. Holder, 590 F.3d
1034, 1040 (9th Cir. 2010).

II. The BIA Enumeration is not Determinative; the Entire

Record Must be Examined to Determine if Plaintiff
Maintained an HPL Homesite Through December 22, 1974

ONHIR’s letter to Eddie Maloney, denying his application for relocation
benefits, states the reason for the denial is that he was documented (“enumerated”)
by the BIA as being a resident of the NPL, and not also a resident of the HPL. ER-
29-30. In turn, the HO’s Decision relies solely on the Enumeration to uphold
ONHIR’s denial of benefits, stating: “The BIA Enumeration is deemed to be prima
facie correct.” ER-69. Though appearing open to the possibility the Enumeration
can be rebutted, the Decision, by misrepresenting and discounting the hearing
testimony, treats the Enumeration as determinative. There is not much an
applicant can offer to counter the Enumeration other than testimony.

In the history of ONHIR’s operation, many applicants for relocation benefits

have been certified to receive them despite their names not recorded in the
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Enumeration (sometimes referenced as, “Joint Use Area roster”) as residents of an
HPL homesite. ONHIR’s employee, Joseph Shelton, acknowledged at the hearing
that it is “common” for people who have not been enumerated to receive relocation

benefits. ER-59.

Three decisions of ONHIR’s Hearing Ofﬁcer,6ﬁnding applicants eligible for

relocation benefits despite not being enumerated on the HPL, were attached as
exhibits to Maloney’s Motion for Summary Judgment filed in the District Court.”

In each decision the applicant was recorded by the BIA as a resident of the NPL
only. However, following an appeal hearing the HO held that the applicants
maintained a traditional use area extending onto the HPL though enumerators did
not record their presence there. In each case it was only through testimony that the
Enumeration was found inaccurate. In Edison Bahe, [ER-94-98] the HO noted that,
“standing alone, the roster cannot be the sole source upon which Applicant could
be disqualified from receiving relocation benefits and assistance.” ER-97. This is

contrary to the HO’s complete reliance on the Enumeration (JUA roster) here.

6. Harry Isaac, Hearing No. 85-31 [ER-79-83]; Minnie Woodie, Casefile No. 5124
[7ER—84—91];_ Edison Bahe, Hearing No. 89-36 [ER-92-98]. _

. ONHIR 1 its Response and Cross-Motion for Summary Judgment objected to
the inclusion of the prior decisions, but neither ONHIR’s objection nor the
decisions are addressed in the District Court’s Order. The exhibits with the three
decisions are listed in the District Court’s Docket Report. ER-110.
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ONHIR’s predecessor agency recognized the deficiencies of the BIA
Enumeration. In 1981, in conjunction with its obligations incurred under the
Settlement Act, the Navajo-Hopi Indian Relocation Commission (NHIRC)
submitted a report to the U.S. Congress that included the Commission’s own
census of residents of the former JUA. In the “Enumeration Methodology” section
of the Commission’s Report four prior efforts to compile a census of the JUA, and
the inadequacies and limitations of each, are noted, including a critique of the
BIA’s Joint Use Area Roster. ER-104. Navajo Hopi Indian Relocation
Commission Report and Plan, “Enumeration Methodology,” p. 67-72%. ER-99-105.

The NHIRC Report (and also the HO’s Edison Bahe decision, supra., 25)
was cited by the Arizona District Court in Ray, et. al. v. ONHIR, 22-cv-08101-
SPL, 2023 WL 4761789, identifying it is an, “ONHIR report discussing why the
1974—75 BIA Enumeration was limited in its usefulness and generally unreliable.”
1d.,*7. Ray noted that, “Courts have generally recognized this unreliability by
finding that the Enumeration is not, on its own, sufficient evidence to establish
residency or non-residency.” Id. Ray overturned the HO’s decision, finding that he,

“essentially treated the Enumeration as conclusive evidence of Plaintiffs’ residency

8. Attached as Exhibit IV to Maloney’s Motion for Summary Judgment and not
objected to by ONHIR.
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because he failed to meaningfully consider whether Plaintiffs had met their burden
of disproving the Enumeration.” /d. This describes the HO’s Decision here.

Ray also cites this Court’s decision in Walker v. Navajo-Hopi Indian
Relocation Commission, 728 F.2d 1276 (9" Cir. 1984),*7. In Walker this Court
recognized the deficiencies of the BIA Enumeration when it noted the difficulty of
conducting a reliable census in the 1970’s of residents of the former JUA:

The Commission has always taken the position that the enumeration

list is not conclusive as to eligibility. The Commission treated the list

as a way of informing Congress of the approximate number of people

affected by the settlement so that estimates of relocation costs could

be made. Prior to the list no reliable information was available about

the number of people living in the JUA or their tribal affiliation.

Walker, 728 F. 2d, 1279.

The reference to “no reliable information” previously available includes the
1974-1975 BIA Enumeration. This Court noted that neither could the
Commission’s own census be considered conclusive: “Not all those eligible for
benefits appear on the list submitted with the Report and Plan.” Walker,728 F. 2d,
1280. That the BIA Enumeration failed to identify all residents of the JUA, and
capture all HPL homesites in existence on December 22, 1974, was recognized by
the Commission, as well as by the HO, in the administrative decisions cited.

The HO misreads the Arizona District Court’s decision in Mike v. ONHIR,

CV-06-0866, 2008 WL 54920, *6-7 (D. Ariz. 2008). ER-69; ER-73. Mike faulted

the HO for failing to acknowledge the plaintiff/applicant’s listing “on the JUA
26



Case: 25-2213, 07/21/2025, DktEntry: 16.1, Page 32 of 79

enumeration roster...” Mike, *6. Mike stands for the proposition that, “if the
applicant is listed on the JUA roster, he/she is assumed to have been a legal
resident ...” Id. Mike did not address the contrary proposition, and thus does not

stand for a presumption of non-residency if the applicant is not listed on the roster.

Here, the HO recognized in the Decision’s Findings of Fact that,
“[a]pplicant’s family regarded the two areas — Cow Springs and Black Mesa — as a
traditional use area ...” [ER-65], while ignoring this in the residency analysis. By
misrepresenting and discounting hearing testimony the Enumeration was found to
be dispositive. Decision: “Applicant self-identified to the BIA enumerators as a
Cow-Springs resident ...applicant did not tell the enumerators that he really or also
lived at Black Mesa.” ER-72-73. This misrepresents Maloney’s testimony. In
response to a question from his counsel as to what he recalled about being visited

by people taking a “Census” Maloney stated:

They question me about my family and their Census and everything
like that. ... I don’t remember them asking me about the location
where I’m living, but they just ask down below where we spend the
summers.

ER-39.

When asked by ONHIR’s counsel if he recalled telling those he spoke with
if he lived with his grandparents on Black Mesa, Maloney responded: “Yes I tell
them we, I just kind of mentioned it, they didn’t exactly ask me that question, but I

just mentioned it.” ER-47.
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Decision: “[T]here is no evidence that any of the people who were found by
the BIA enumerators on Black Mesa ... identified applicant as a resident there.”
ER-72. This is speculation as no records exist of anything that transpired between
enumerators and the people they encountered in conducting their survey. “[While
ONHIR has the survey results, the original data entry documents were destroyed

by a flood while still in the possession of the BIA.”” Nothing remains of the

Enumeration other than a bare listing of homesites (“improvements”) and

individuals associated with them. ER-108.

The Decision contains over a page drawn from the “Mediator’s Report and
Recommendations”describing the process of conducting the Enumeration. ER-64-
65. However, this Court’s opinion in Fuson v. ONHIR, supra.,22, describes
testimony of one of those who conducted the Enumeration, showing it was not as
careful and accurate as the process described. Fuson considered, “transcripts of a

former BIA enumerator’s deposition testimony:”

[T]he former BIA enumerator explained the BIA’s surveying process.
When asked how BIA enumerators addressed the ownership of
multiple homesites, she explained that survey participants were asked
to select a primary homesite, which would list all the owner’s family
members. Then, to avoid overcounting the total number of people in
the JUA, only the owner would be listed at the secondary homesite.
This was the case even if the family members spent equal amounts of

9. U.S. Government Accountability Office, Report to Co_nFre.ssional Requesters,
Aé)gendu( II. Comments from Office of Navajo and Hop1 Indian Relocation, GAO-
18-266, April 2018.
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time at each homesite. In other words, the roster did not always
accurately report where a family spent their time.

Fuson, 134 F.4th,1015.
This would explain why Eddie Maloney’s name does not appear in the
Enumeration as a resident of his grandfather John Maze’s homesite on Black Mesa.
In Ray v. ONHIR, supra, 26, the Arizona District Court faulted ONHIR’s
HO for basing his decision on the Enumeration and excluding testimony. “In
essence, the THO based his benefits decision entirely on the Enumeration.” /d.,*8.
This is the same conclusion this Court arrived at in Fuson, supra,
The THO relied almost exclusively on the BIA enumeration roster to
conclude that [applicant] was a resident of the NPL ... rather than the
HPL, because it listed [applicant] as a resident of the NPL homesite in
January 1975. ... the IHO summarily treated the enumeration roster as
dispositive evidence of [applicant’s] residence at the NPL. By
neglecting to engage with the critical testimony in his decision, the
IHO failed “to reasonably consider the relevant issues and reasonably
explain” his decision. Fed. Commc 'ns Comm’n. v. Prometheus Radio
Project, 592 U.S. 414, 423 (2021). The IHO’s residency finding is
therefore arbitrary and capricious.
134 F.4th, 1018.
An objective review of the record here reveals the same deficiencies in the
HO’s analysis. The BIA Enumeration was found to be determinative of residency,
and testimony was not fairly considered in arriving at the Decision’s conclusions.

Although the Hearing Officer found Eddie Maloney to be a credible witness his

testimony was consistently misrepresented, and testimony of Maloney’s witness
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arbitrarily discounted. This resulted in a decision not based upon substantial

evidence.

CONCLUSION
Eddie Maloney respectfully requests that this Court reverse the District
Court, grant his Motion for Summary Judgment, remand this matter to ONHIR,

and direct the Agency to certify him for Relocation Benefits.
Respectfully submitted this the 21st day of July, 2025.

s/ Robert S. Malone

Attorney for Plaintiff/Appellant
Eddie Maloney
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Page 257

Subsec. (b). Pub. L. 110-315 substituted ‘Diné Col-
lege” for ‘‘the Navajo Community College’ and ‘‘Col-
lege be used” for ‘‘college be used’.

1988—Pub. L. 100-297 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1988 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 100-297, see section 6303 of Pub. L. 100-297, set
out as a note under section 1071 of Title 20, Education.

EFFECTIVE DATE

Section effective Oct. 1, 1980, see section 1393(a) of
Pub. L. 96-374, set out as an Effective Date of 1980
Amendment note under section 1001 of Title 20, Edu-
cation.

§ 640c-3. Payments; interest

(a) Notwithstanding any other provision of
law, the Secretary of the Interior shall not, in
disbursing funds provided under sections 640a to
640c-3 of this title, use any method of payment
which was not used during fiscal year 1987 in the
disbursement of funds provided under sections
640a to 640c—3 of this title.

(b)(1)(A) Notwithstanding any provision of law
other than subparagraph (B), any interest or in-
vestment income that accrues on any funds pro-
vided under sections 640a to 640c-3 of this title
after such funds are paid to Diné College and be-
fore such funds are expended for the purpose for
which such funds were provided under sections
640a to 640c-3 of this title shall be the property
of Diné College and shall not be taken into ac-
count by any officer or employee of the Federal
Government in determining whether to provide
assistance, or the amount of assistance, to Diné
College under any provision of Federal law.

(B) All interest or investment income de-
scribed in subparagraph (A) shall be expended by
Diné College by no later than the close of the
fiscal year succeeding the fiscal year in which
such interest or investment income accrues.

(2) Funds provided under sections 640a to
640c-3 of this title may only be invested by Diné
College in obligations of the United States or in
obligations or securities that are guaranteed or
insured by the United States.

(Pub. L. 92-189, §7, as added Pub. L. 100-297, title
V, §5402(b), Apr. 28, 1988, 102 Stat. 415; amended
Pub. L. 110-315, title IX, §946(f), Aug. 14, 2008, 122
Stat. 3469.)

CODIFICATION

Section was not enacted as part of act Apr. 19, 1950,
ch. 92, 64 Stat. 44, which comprises this subchapter.

AMENDMENTS

2008—Subsec. (b). Pub. L. 110-315 substituted ‘‘Diné
College’ for ‘‘the Navajo Community College’ wher-
ever appearing.

EFFECTIVE DATE

For effective date and applicability of section, see
section 6303 of Pub. L. 100-297, set out as an Effective
Date of 1988 Amendment note under section 1071 of
Title 20, Education.

TITLE 25—INDIANS

§640d

SUBCHAPTER XXII—NAVAJO AND HOPI
TRIBES: SETTLEMENT OF RIGHTS AND
INTERESTS

§640d. Mediator

(a) Appointment; duties; qualifications; termi-
nation of duties

Within thirty days after December 22, 1974, the
Director of the Federal Mediation and Concilia-
tion Service shall appoint a Mediator (herein-
after referred to as the ‘“Mediator’’) who shall
assist in the negotiations for the settlement and
partition of the relative rights and interests, as
determined by the decision in the case of Heal-
ing v. Jones (210 F. Supp. 125, D. Ariz., 1962, aff’d
363 U.S. 758, 1963) (hereinafter referred to as the
‘“‘Healing case’’), of the Hopi and Navajo Tribes
(hereinafter referred to as the ‘‘tribes’) to and
in lands within the reservation established by
the Executive order of December 16, 1882, except
land management district no. 6 (such lands here-
inafter referred to as the ‘‘joint use area’’). The
Mediator shall not have any interest, direct or
indirect, in the settlement of the interests and
rights set out in this subsection. The duties of
the Mediator shall cease upon the entering of a
full agreement into the records of the supple-
mental proceedings pursuant to section 640d-2 of
this title or the submission of a report to the
District Court after a default in negotiations or
a partial agreement pursuant to section 640d-3
of this title.
(b) Nature of proceedings

The proceedings in which the Mediator shall
be acting under the provisions of this sub-
chapter shall be the supplemental proceedings in
the Healing case now pending in the United
States District Court for the District of Arizona
(hereinafter referred to as ‘‘the District Court’).

(c) Interagency committee

(1) The Mediator is authorized to request from
any department, agency, or independent instru-
mentality of the Federal Government any infor-
mation, personnel, service, or materials he
deems necessary to carry out his responsibilities
under the provisions of this subchapter. Each
such department, agency, or instrumentality is
authorized to cooperate with the Mediator and
to comply with such requests to the extent per-
mitted by law, on a reimbursable or nonreim-
bursable basis.

(2) To facilitate the expeditious and orderly
compilation and development of factual infor-
mation relevant to the negotiating process, the
President shall, within fifteen days of December
22, 1974, establish an interagency committee
chaired by the Secretary of the Interior (herein-
after referred to as the ‘“‘Secretary’) to develop
relevant information and to respond to the re-
quests of the Mediator.

(d) Liaison with Secretary

The Secretary shall appoint a full-time rep-
resentative as his liaison with the Mediator to
facilitate the provision of information and as-
sistance requested by the Mediator from the De-
partment of the Interior.

(e) Staff assistants and consultants

The Mediator may retain the services of such
staff assistants and consultants as he shall deem
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necessary, subject to the approval of the Direc-
tor of the Federal Mediation and Conciliation
Service.

(Pub. L. 93-531, §1, Dec. 22, 1974, 88 Stat. 1712.)
SHORT TITLE OF 1991 AMENDMENT

Pub. L. 102-180, §1, Dec. 2, 1991, 105 Stat. 1230, provided
that: ““This Act [amending sections 640d-11 and 640d-24
of this title and section 5315 of Title 5, Government Or-
ganization and Employees, and enacting provisions set
out as notes under section 640d-11 of this title] may be
cited as the ‘Navajo-Hopi Relocation Housing Program
Reauthorization Act of 1991°.”

SHORT TITLE OF 1988 AMENDMENT

Pub. L. 100-666, §1, Nov. 16, 1988, 102 Stat. 3929, pro-
vided that: ‘““This Act [enacting sections 640d-29 and
640d-30 of this title, amending sections 640d-7, 640d-9 to
640d-14, 640d-22, 640d-24, 640d-25, and 640d-28 of this
title, and enacting provisions set out as a note under
section 640d-11 of this title] may be cited as the ‘Navajo
and Hopi Indian Relocation Amendments of 1988’.”’

SHORT TITLE OF 1980 AMENDMENT

Pub. L. 96-305, §1, July 8, 1980, 94 Stat. 929, provided:
“That this Act [enacting sections 640d-25 to 640d-28 of
this title and amending sections 640d-4, 640d-7, 640d-9 to
640d-12, 640d-14, 640d-18, 640d-22, and 640d-24 of this
title] may be cited as the ‘Navajo and Hopi Indian Relo-
cation Amendments Act of 1980°.”

NAVAJO-HOPI LAND DISPUTE SETTLEMENT ACT OF 1996

Pub. L. 104-301, Oct. 11, 1996, 110 Stat. 3649, as amend-
ed by Pub. L. 105-256, §3, Oct. 14, 1998, 112 Stat. 1897,
provided that:

“SECTION 1. SHORT TITLE.

“This Act may be cited as the ‘Navajo-Hopi Land Dis-
pute Settlement Act of 1996°.
“SEC. 2. FINDINGS.

““The Congress finds that—

‘(1) it is in the public interest for the Tribe, Nava-
jos residing on the Hopi Partitioned Lands, and the
United States to reach a peaceful resolution of the
longstanding disagreements between the parties
under the Act commonly known as the ‘Navajo-Hopi
Land Settlement Act of 1974’ (Public Law 93-531; 25
U.S.C. 640d et seq.);

“(2) it is in the best interest of the Tribe and the
United States that there be a fair and final settle-
ment of certain issues remaining in connection with
the Navajo-Hopi Land Settlement Act of 1974, includ-
ing the full and final settlement of the multiple
claims that the Tribe has against the United States;

‘(3) this Act, together with the Settlement Agree-
ment executed on December 14, 1995, and the Accom-
modation Agreement (as incorporated by the Settle-
ment Agreement), provide the authority for the Tribe
to enter agreements with eligible Navajo families in
order for those families to remain residents of the
Hopi Partitioned Lands for a period of 756 years, sub-
ject to the terms and conditions of the Accommoda-
tion Agreement;

‘“(4) the United States acknowledges and respects—

‘“(A) the sincerity of the traditional beliefs of the
members of the Tribe and the Navajo families resid-
ing on the Hopi Partitioned Lands; and

‘“(B) the importance that the respective tradi-
tional beliefs of the members of the Tribe and Nav-
ajo families have with respect to the culture and
way of life of those members and families;

‘(b)) this Act, the Settlement Agreement, and the
Accommodation Agreement provide for the mutual
respect and protection of the traditional religious be-
liefs and practices of the Tribe and the Navajo fami-
lies residing on the Hopi Partitioned Lands;

‘(6) the Tribe is encouraged to work with the Nav-
ajo families residing on the Hopi Partitioned Lands
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to address their concerns regarding the establishment
of family or individual burial plots for deceased fam-
ily members who have resided on the Hopi Parti-
tioned Lands; and

“(7) neither the Navajo Nation nor the Navajo fami-
lies residing upon Hopi Partitioned Lands were par-
ties to or signers of the Settlement Agreement be-
tween the United States and the Hopi Tribe.

“SEC. 3. DEFINITIONS.
‘“‘Except as otherwise provided in this Act, for pur-
poses of this Act, the following definitions shall apply:

‘(1) ACCOMMODATION.—The term ‘Accommodation’
has the meaning provided that term under the Settle-
ment Agreement.

‘(2) HOPI PARTITIONED LANDS.—The term ‘Hopi Par-
titioned Lands’ means lands located in the Hopi Par-
titioned Area, as defined in section 168.1(g) of title 25,
Code of Federal Regulations (as in effect on the date
of enactment of this Act [Oct. 11, 1996]).

“(3) NAVAJO PARTITIONED LANDS.—The term ‘Navajo
Partitioned Lands’ has the meaning provided that
term in the proposed regulations issued on November
1, 1995, at 60 Fed. Reg. 55506.

‘““(4) NEW LANDS.—The term ‘New Lands’ has the
meaning provided that term in section 700.701(b) of
title 25, Code of Federal Regulations.

‘“(b) SECRETARY.—The term ‘Secretary’ means the
Secretary of the Interior.

‘(6) SETTLEMENT AGREEMENT.—The term ‘Settle-
ment Agreement’ means the agreement between the
United States and the Hopi Tribe executed on Decem-
ber 14, 1995.

“(7) TRIBE.—The term ‘Tribe’ means the Hopi Tribe.

“(8) NEWLY ACQUIRED TRUST LANDS.—The term
‘newly acquired trust lands’ means lands taken into
trust for the Tribe within the State of Arizona pursu-
ant to this Act or the Settlement Agreement.

“SEC. 4. RATIFICATION OF SETTLEMENT AGREE-
MENT.
““The United States approves, ratifies, and confirms
the Settlement Agreement.

“SEC. 5. CONDITIONS FOR LANDS TAKEN INTO

TRUST.

““The Secretary shall take such action as may be nec-
essary to ensure that the following conditions are met
prior to taking lands into trust for the benefit of the
Tribe pursuant to the Settlement Agreement:

‘(1) SELECTION OF LANDS TAKEN INTO TRUST.—

““(A) PRIMARY AREA.—In accordance with section
T(a) of the Settlement Agreement, the primary area
within which lands acquired by the Tribe may be
taken into trust by the Secretary for the benefit of
the Tribe under the Settlement Agreement shall be
located in northern Arizona.

“(B) REQUIREMENTS FOR LANDS TAKEN INTO TRUST
IN THE PRIMARY AREA.—Lands taken into trust in
the primary area referred to in subparagraph (A)
shall be—

‘(1) land that is used substantially for ranching,
agriculture, or another similar use; and

‘(i) to the extent feasible, in contiguous par-
cels.

*“(2) ACQUISITION OF LANDS.—Before taking any land
into trust for the benefit of the Tribe under this sec-
tion, the Secretary shall ensure that—

“(A) at least 85 percent of the eligible Navajo
heads of household (as determined under the Settle-
ment Agreement) have entered into an accommoda-
tion or have chosen to relocate and are eligible for
relocation assistance (as determined under the Set-
tlement Agreement); and

‘“(B) the Tribe has consulted with the State of
Arizona concerning the lands proposed to be placed
in trust, including consulting with the State con-
cerning the impact of placing those lands into trust
on the State and political subdivisions thereof re-
sulting from the removal of land from the tax rolls
in a manner consistent with the provisions of part
151 of title 25, Code of Federal Regulations.
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‘(3) PROHIBITION.—The Secretary may not, pursu-
ant to the provisions of this Act and the Settlement
Agreement, place lands, any portion of which are lo-
cated within or contiguous to a 5-mile radius of an in-
corporated town or city (as those terms are defined
by the Secretary) in northern Arizona, into trust for
benefit of the Tribe without specific statutory au-
thority.

‘‘(4) EXPEDITIOUS ACTION BY THE SECRETARY.—Con-
sistent with all other provisions of this Act, the Sec-
retary is directed to take lands into trust under this
Act expeditiously and without undue delay.

“SEC. 6. ACQUISITION THROUGH CONDEMNATION

OF CERTAIN INTERSPERSED LANDS.

‘‘(a) IN GENERAL.—

‘(1) ACTION BY THE SECRETARY.—

‘“(A) IN GENERAL.—The Secretary shall take ac-
tion as specified in subparagraph (B), to the extent
that the Tribe, in accordance with section 7(b) of
the Settlement Agreement—

‘(i) acquires private lands; and

‘‘(i1) requests the Secretary to acquire through
condemnation interspersed lands that are owned
by the State of Arizona and are located within
the exterior boundaries of those private lands in
order to have both the private lands and the State
lands taken into trust by the Secretary for the
benefit of the Tribe.

“(B) ACQUISITION THROUGH CONDEMNATION.—With
respect to a request for an acquisition of lands
through condemnation made under subparagraph
(A), the Secretary shall, upon the recommendation
of the Tribe, take such action as may be necessary
to acquire the lands through condemnation and,
with funds provided by the Tribe, pay the State of
Arizona fair market value for those lands in accord-
ance with applicable Federal law, if the conditions
described in paragraph (2) are met.

‘(2) CONDITIONS FOR ACQUISITION THROUGH CON-
DEMNATION.—The Secretary may acquire lands
through condemnation under this subsection if—

““(A) that acquisition is consistent with the pur-
pose of obtaining not more than 500,000 acres of
land to be taken into trust for the Tribe:

‘“(B) the State of Arizona concurs with the United
States that the acquisition is consistent with the
interests of the State; and

‘“(C) the Tribe pays for the land acquired through
condemnation under this subsection.

““(b) DISPOSITION OF LANDS.—If the Secretary acquires
lands through condemnation under subsection (a), the
Secretary shall take those lands into trust for the
Tribe in accordance with this Act and the Settlement
Agreement.

“‘(c) PRIVATE LANDS.—The Secretary may not acquire
private lands through condemnation for the purpose
specified in subsection (a)(2)(A).

“SEC. 7. ACTION TO QUIET POSSESSION.

“If the United States fails to discharge the obliga-
tions specified in section 9(c) of the Settlement Agree-
ment with respect to voluntary relocation of Navajos
residing on Hopi Partitioned Lands, or section 9(d) of
the Settlement Agreement, relating to the implemen-
tation of sections 700.137 through 700.139 of title 25,
Code of Federal Regulations, on the New Lands, includ-
ing failure for reason of insufficient funds made avail-
able by appropriations or otherwise, the Tribe may
bring an action to quiet possession that relates to the
use of the Hopi Partitioned Lands after February 1,
2000, by a Navajo family that is eligible for an accom-
modation, but fails to enter into an accommodation.

“SEC. 8. PAYMENT TO STATE OF ARIZONA.

‘‘(a) AUTHORIZATION OF APPROPRIATIONS.—Subject to
subsection (b), there are authorized to be appropriated
to the Department of the Interior $250,000 for fiscal
year 1998, to be used by the Secretary of the Interior for
making a payment to the State of Arizona.

““(b) PAYMENT.—The Secretary shall make a payment
in the amount specified in subsection (a) to the State
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of Arizona after an initial acquisition of land from the
State has been made by the Secretary pursuant to sec-
tion 6.

“SEC. 9. 75-YEAR LEASING AUTHORITY.
“‘[Amended section 415 of this title.]

“SEC. 10. REAUTHORIZATION OF THE NAVAJO-HOPI
RELOCATION HOUSING PROGRAM.
“[Amended section 640d-24 of this title.]

“SEC. 11. EFFECT OF THIS ACT ON CASES INVOLV-
ING THE NAVAJO NATION AND THE HOPI
TRIBE.

““Nothing in this Act or the amendments made by
this Act shall be interpreted or deemed to preclude,
limit, or endorse, in any manner, actions by the Navajo
Nation that seek, in court, an offset from judgments
for payments received by the Hopi Tribe under the Set-
tlement Agreement.

“SEC. 12. WATER RIGHTS.
“(a) IN GENERAL.—

‘(1) WATER RIGHTS.—Subject to the other provisions
of this section, newly acquired trust lands shall have
only the following water rights:

““(A) The right to the reasonable use of ground-
water pumped from such lands.

“(B) All rights to the use of surface water on such
lands existing under State law on the date of acqui-
sition, with the priority date of such right under
State law.

“(C) The right to make any further beneficial use
on such lands of surface water which is unappropri-
ated on the date each parcel of newly acquired trust
lands is taken into trust. The priority date for the
right shall be the date the lands are taken into
trust.

‘(2) RIGHTS NOT SUBJECT TO FORFEITURE OR ABAN-
DONMENT.—The Tribe’s water rights for newly ac-
quired trust lands shall not be subject to forfeiture or
abandonment arising from events occurring after the
date the lands are taken into trust.

““(b) RECOGNITION AS VALID USES.—

‘(1) GROUNDWATER.—With respect to water rights
associated with newly acquired trust lands, the Tribe,
and the United States on the Tribe’s behalf, shall rec-
ognize as valid all uses of groundwater which may be
made from wells (or their subsequent replacements)
in existence on the date each parcel of newly acquired
trust land is acquired and shall not object to such
groundwater uses on the basis of water rights associ-
ated with the newly acquired trust lands. The Tribe,
and the United States on the Tribe’s behalf, may ob-
ject only to the impact of groundwater uses on newly
acquired trust lands which are initiated after the
date the lands affected are taken into trust and only
on grounds allowed by the State law as it exists when
the objection is made. The Tribe, and the United
States on the Tribe’s behalf, shall not object to the
impact of groundwater uses on the Tribe’s right to
surface water established pursuant to subsection
(a)(1)(C) when those groundwater uses are initiated
before the Tribe initiates its beneficial use of surface
water pursuant to subsection (a)(1)(C).

‘‘(2) SURFACE WATER.—With respect to water rights
associated with newly acquired trust lands, the Tribe,
and the United States on the Tribe’s behalf, shall rec-
ognize as valid all uses of surface water in existence
on or prior to the date each parcel of newly acquired
trust land is acquired and shall not object to such
surface water uses on the basis of water rights associ-
ated with the newly acquired trust lands, but shall
have the right to enforce the priority of its rights
against all junior water rights the exercise of which
interfere with the actual use of the Tribe’s senior sur-
face water rights.

“(3) RULE OF CONSTRUCTION.—Nothing in paragraph
(1) or (2) shall preclude the Tribe, or the United
States on the Tribe’s behalf, from asserting objec-
tions to water rights and uses on the basis of the
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Tribe’s water rights on its currently existing trust

lands.

“(c) APPLICABILITY OF STATE LAW ON LANDS OTHER
THAN NEWLY ACQUIRED LANDS.—The Tribe, and the
United States on the Tribe’s behalf, further recognize
that State law applies to water uses on lands, including
subsurface estates, that exist within the exterior
boundaries of newly acquired trust lands and that are
owned by any party other than the Tribe.

“(d) ADJUDICATION OF WATER RIGHTS ON NEWLY AcC-
QUIRED TRUST LANDS.—The Tribe’s water rights on
newly acquired trust lands shall be adjudicated with
the rights of all other competing users in the court now
presiding over the Little Colorado River Adjudication,
or if that court no longer has jurisdiction, in the appro-
priate State or Federal court. Any controversies be-
tween or among users arising under Federal or State
law involving the Tribe’s water rights on newly ac-
quired trust lands shall be resolved in the court now
presiding over the Little Colorado River Adjudication,
or, if that court no longer has jurisdiction, in the ap-
propriate State or Federal court. Nothing in this sub-
section shall be construed to affect any court’s jurisdic-
tion: Provided, That the Tribe shall administer all
water rights established in subsection (a).

‘‘(e) PROHIBITION.—Water rights for newly acquired
trust lands shall not be used, leased, sold, or trans-
ported for use off of such lands or the Tribe’s other
trust lands: Provided, That the Tribe may agree with
other persons having junior water rights to subordinate
the Tribe’s senior water rights. Water rights for newly
acquired trust lands can only be used on those lands or
other trust lands of the Tribe located within the same
river basin tributary to the main stream of the Colo-
rado River.

“(f) SUBSURFACE INTERESTS.—On any newly acquired
trust lands where the subsurface interest is owned by
any party other than the Tribe, the trust status of the
surface ownership shall not impair any existing right of
the subsurface owner to develop the subsurface interest
and to have access to the surface for the purpose of
such development.

“(g) STATUTORY CONSTRUCTION WITH RESPECT TO
WATER RIGHTS OF OTHER FEDERALLY RECOGNIZED INDIAN
TRIBES.—Nothing in this section shall affect the water
rights of any other federally recognized Indian tribe
with a priority date earlier than the date the newly ac-
quired trust lands are taken into trust.

“‘(h) STATUTORY CONSTRUCTION.—Nothing in this sec-
tion shall be construed to determine the law applicable
to water use on lands owned by the United States,
other than on the newly acquired trust lands. The
granting of the right to make beneficial use of unappro-
priated surface water on the newly acquired trust lands
with a priority date such lands are taken into trust
shall not be construed to imply that such right is a
Federal reserved water right. Nothing in this section or
any other provision of this Act shall be construed to es-
tablish any Federal reserved right to groundwater. Au-
thority for the Secretary to take land into trust for the
Tribe pursuant to the Settlement Agreement and this
Act shall be construed as having been provided solely
by the provisions of this Act.”

EXECUTIVE ORDER NoO. 11829

Ex. Ord. No. 11829, Jan. 6, 1975, 40 F.R. 1497, as amend-
ed by Ex. Ord. No. 11853, Apr. 17, 1975, 40 F.R. 17537,
which established the Hopi-Navajo Land Settlement
Interagency Committee and provided for its member-
ship, functions, etc., was revoked by Ex. Ord. No. 12379,
§11, Aug. 17, 1982, 47 F.R. 36099, set out as a note under
section 14 of the Federal Advisory Committee Act in
the Appendix to Title 5, Government Organization and
Employees.

§640d-1. Negotiating teams

(a) Appointment; time; membership and certifi-
cation; nature of authority

Within thirty days after December 22, 1974, the

Secretary shall communicate in writing with
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the tribal councils of the tribes directing the ap-
pointment of a negotiating team representing
each tribe. Each negotiating team shall be com-
posed of not more than five members to be cer-
tified by appropriate resolution of the respective
tribal council. Each tribal council shall prompt-
ly fill any vacancies which may occur on its ne-
gotiating team. Notwithstanding any other pro-
vision of law, each negotiating team, when ap-
pointed and certified, shall have full authority
to bind its tribe with respect to any other mat-
ter concerning the joint use area within the
scope of this subchapter.

(b) Failure to select and certify

In the event either or both of the tribal coun-
cils fail to select and certify a negotiating team
within thirty days after the Secretary commu-
nicates with the tribal council under subsection
(a) of this section or to select and certify a re-
placement member within thirty days of the oc-
currence of a vacancy, the provisions of section
640d-3(a)! of this title shall become effective.

(c¢) First negotiating session; time and place;
chairman; suggestions for procedure, agenda,
and resolution of issues in controversy

Within fifteen days after formal certification
of both negotiating teams to the Mediator, the
Mediator shall schedule the first negotiating
session at such time and place as he deems ap-
propriate. The negotiating sessions, which shall
be chaired by the Mediator, shall be held at such
times and places as the Mediator deems appro-
priate. At such sessions, the Mediator may, if he
deems it appropriate, put forward his own sug-
gestions for procedure, the agenda, and the reso-
lution of the issues in controversy.

(d) Failure to attend two consecutive sessions or
bargain in good faith

In the event either negotiating team fails to
attend two consecutive sessions or, in the opin-
ion of the Mediator, either negotiating team
fails to bargain in good faith or an impasse is
reached, the provisions of section 640d-3(a)! of
this title shall become effective.

(e) Disagreements within team

In the event of a disagreement within a nego-
tiating team the majority of the members of the
team shall prevail and act on behalf of the team
unless the resolution of the tribal council cer-
tifying the team specifically provides otherwise.

(Pub. L. 93-531, §2, Dec. 22, 1974, 88 Stat. 1712.)
REFERENCES IN TEXT

Section 640d-3 of this title, referred to in subsecs. (b)
and (d), was amended by Pub. L. 98-620, title IV,
§402(27), Nov. 8, 1984, 98 Stat. 3359, by striking out sub-
sec. (b) and redesignating subsec. (a) as the entire sec-
tion.

§ 640d-2. Implementation of agreements

(a) Full agreement

If, within one hundred and eighty days after
the first session scheduled by the Mediator
under section 640d-1(c) of this title, full agree-
ment is reached, such agreement shall be put in
such form as the Mediator determines best ex-

1See References in Text note below.
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presses the intent of the tribes and shall then be
submitted to the Secretary and the Attorney
General of the United States for their comments
as they relate to the interest of the United
States in the proceedings. These comments are
to be submitted to the Mediator and the nego-
tiating teams within thirty days. The negotiat-
ing teams and the Mediator shall then consider
the comments and, if agreement can still be
reached on terms acceptable to the negotiating
teams and the Mediator within sixty days of re-
ceipt by him of the comments, the agreement
shall be put in final written form and shall be
signed by the members of the negotiating teams
and the Mediator. The Mediator shall then cause
the agreement to be entered into the records of
the supplemental proceedings in the Healing
case. The provisions of the agreement shall be
reviewed by the District Court, modified where
necessary, and put into effect immediately
thereafter.

(b) Partial agreement

If, within the one hundred and eighty day pe-
riod referred to in subsection (a) of this section,
a partial agreement has been reached between
the tribes and they wish such partial agreement
to go into effect, they shall follow the procedure
set forth in said subsection (a). The partial
agreement shall then be considered by the Medi-
ator in preparing his report, and the District
Court in making a final adjudication, pursuant
to section 640d-3 of this title.

(c) Consistency with existing law

For the purpose of this section, the negotiat-
ing teams may make any provision in the agree-
ment or partial agreement not inconsistent with
existing law. No such agreement or any provi-
sion in it shall result in a taking by the United
States of private property compensable under
the Fifth Amendment of the Constitution of the
United States.

(Pub. L. 93-531, §3, Dec. 22, 1974, 88 Stat. 1713.)

§640d-3. Default or failure to reach agreement;
recommendations to District Court; final ad-
judication

If the negotiating teams fail to reach full
agreement within the time period allowed in
section 640d-2(a) of this title or if one or both of
the tribes are in default under the provisions of
section 640d-1(b) or (d) of this title, the Medi-
ator, within ninety days thereafter, shall pre-
pare and submit to the District Court a report
containing his recommendations for the settle-
ment of the interests and rights set out in sec-
tion 640d(a) of this title which shall be most rea-
sonable and equitable in light of the law and cir-
cumstances and consistent with the provisions
of this subchapter. Following the District
Court’s review of the report and recommenda-
tions (which are not binding thereon) and any
further proceedings which the District Court
may schedule, the District Court is authorized
to make a final adjudication, including partition
of the joint use area, and enter the judgments in
the supplemental proceedings in the Healing
case.

(Pub. L. 93-5631, §4, Dec. 22, 1974, 88 Stat. 1713;
Pub. L. 98-620, title IV, §402(27), Nov. 8, 1984, 98
Stat. 3359.)
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AMENDMENTS

1984—Pub. L. 98-620 struck out designation ‘‘(a)” be-
fore “‘If the negotiating’’, and struck out subsec. (b)
which provided that any proceedings as authorized in
this section had to be assigned for hearing at the earli-
est possible date, would take precedence over all other
matters pending on the docket of the District Court at
that time, and had to be expedited in every way by the
Court.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

§640d—4. Authorized recommendations for facili-
tation of agreement or report to District
Court; discretionary nature of recommenda-
tions

(a) For the purpose of facilitating an agree-
ment pursuant to section 640d-2 of this title or
preparing a report pursuant to section 640d-3 of
this title, the Mediator is authorized—

(1) notwithstanding the provisions of section
211 of this title, to recommend that, subject to
the consent of the Secretary, there be pur-
chased or otherwise acquired additional lands
for the benefit of either tribe from the funds of
either tribe or funds under any other author-
ity of law;

(2) to recommend that, subject to the con-
sent of the Secretary, there be undertaken a
program of restoration of lands lying within
the joint use area, employing for such purpose
funds authorized by this subchapter, funds of
either tribe, or funds under any other author-
ity of law;

(3) to recommend that, subject to the con-
sent of the Secretary, there be undertaken a
program for relocation of members of one
tribe from lands which may be partitioned to
the other tribe in the joint use area;

(4) Repealed. Pub. L. 93-531, §30(a), as added
Pub. L. 96-305, §11, July 8, 1980, 94 Stat. 934.

(5) to make any other recommendations as
are in conformity with this subchapter and the
Healing case to facilitate a settlement.

(b) The authorizations contained in subsection
(a) of this section shall be discretionary and
shall not be construed to represent any directive
of the Congress.

(Pub. L. 93-531, §5, Dec. 22, 1974, 88 Stat. 1714;
Pub. L. 93-531, §30(a), as added Pub. L. 96-305,
§11, July 8, 1980, 94 Stat. 934.)

AMENDMENTS

1980—Subsec. (a)(4). Pub. L. 96-305 struck out par. (4)
which authorized the Mediator to recommend, in excep-
tional cases where necessary to prevent hardship, a
limited tenure for residential use, not exceeding a life
estate, and a phased relocation of members of one tribe
from lands which may be partitioned to the other tribe
in the joint use area.

§640d-5. Considerations and guidelines for prep-
aration of report by Mediator and final adju-
dication by District Court

The Mediator in preparing his report, and the
District Court in making the final adjudication,
pursuant to section 640d-3 of this title, shall
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consider and be guided by the decision of the
Healing case, under which the tribes have joint,
undivided, and equal interests in and to all of
the joint use area; by any partial agreement
reached by the parties under section 640d-2(b) of
this title; by the last best offer for a complete
settlement as a part of the negotiating process
by each of the tribes; and by the following:

(a) The rights and interests, as defined in the
Healing case, of the Hopi Tribe in and to that
portion of the reservation established by the Ex-
ecutive order of December 16, 1882, which is
known as land management district no. 6 (here-
inafter referred to as the ‘““Hopi Reservation’’)
shall not be reduced or limited in any manner.

(b) The boundary lines resulting from any par-
titioning of lands in the joint use area shall be
established so as to include the higher density
population areas of each tribe within the por-
tion of the lands partitioned to such tribe to
minimize and avoid undue social, economic, and
cultural disruption insofar as practicable.

(c) In any division of the surface rights to the
joint use area, reasonable provision shall be
made for the use of and right of access to identi-
fied religious shrines for the members of each
tribe on the reservation of the other tribe where
such use and access are for religious purposes.

(d) In any partition of the surface rights to the
joint use area, the lands shall, insofar as is prac-
ticable, be equal in acreage and quality: Pro-
vided, That if such partition results in a lesser
amount of acreage, or value, or both to one tribe
such differential shall be fully and finally com-
pensable to such tribe by the other tribe. The
value of the land for the purposes of this sub-
section shall be based on not less than its value
with improvements and its grazing capacity
fully restored: Provided further, That, in the de-
termination of compensation for any such dif-
ferential, the Federal Government shall pay any
difference between the value of the particular
land involved in its existing state and the value
of such land in a fully restored state which re-
sults from damage to the land which the Dis-
trict Court finds attributable to a failure of the
Federal Government to provide protection
where such protection is or was required by law
or by the demands of the trust relationship.

(e) Any lands partitioned to each tribe in the
joint use area shall, where feasible and consist-
ent with the other provisions of this section, be
contiguous to the reservation of each such tribe.

(f) Any boundary line between lands parti-
tioned to the two tribes in the joint use area
shall, insofar as is practicable, follow terrain
which will facilitate fencing or avoid the need
for fencing.

(g) Any claim the Hopi Tribe may have
against the Navajo Tribe for an accounting of
all sums collected by the Navajo Tribe since
September 17, 1957, as trader license fees or com-
missions, lease rental, or proceeds, or other
similar charges for doing business or for dam-
ages in the use of lands within the joint use
area, shall be for a one-half share in such sums.

(h) Any claim the Hopi Tribe may have
against the Navajo Tribe for the determination
and recovery of the fair value of the grazing and
agricultural use of the lands within the joint use
area by the Navajo Tribe and its individual
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members, since September 28, 1962, shall be for
one-half of such value.

(Pub. L. 93-5631, §6, Dec. 22, 1974, 88 Stat. 1714.)

§640d-6. Joint ownership and management of
coal, oil, gas and other minerals within or
underlying partitioned lands; division of pro-
ceeds

Partition of the surface of the lands of the
joint use area shall not affect the joint owner-
ship status of the coal, oil, gas, and all other
minerals within or underlying such lands. All
such coal, oil, gas, and other minerals within or
underlying such lands shall be managed jointly
by the two tribes, subject to supervision and ap-
proval by the Secretary as otherwise required by
law, and the proceeds therefrom shall be divided
between the tribes, share and share alike.

(Pub. L. 93-5631, §7, Dec. 22, 1974, 88 Stat. 1715.)

§640d-7. Determination of tribal rights and in-
terests in land

(a) Authorization to commence and defend ac-
tions in District Court

Either tribe, acting through the chairman of
its tribal council for and on behalf of the tribe,
is each hereby authorized to commence or de-
fend in the District Court an action against the
other tribe and any other tribe of Indians claim-
ing any interest in or to the area described in
the Act of June 14, 1934, except the reservation
established by the Executive Order of December
16, 1882, for the purpose of determining the
rights and interests of the tribes in and to such
lands and quieting title thereto in the tribes.

(b) Allocation of land to respective reservations
upon determination of interests

Lands, if any, in which the Navajo Tribe or
Navajo individuals are determined by the Dis-
trict Court to have the exclusive interest shall
continue to be a part of the Navajo Reservation.
Lands, if any, in which the Hopi Tribe, including
any Hopi village or clan thereof, or Hopi individ-
uals are determined by the District Court to
have the exclusive interest shall thereafter be a
reservation for the Hopi Tribe. Any lands in
which the Navajo and Hopi Tribes or Navajo or
Hopi individuals are determined to have a joint
or undivided interest shall be partitioned by the
District Court on the basis of fairness and eq-
uity and the area so partitioned shall be re-
tained in the Navajo Reservation or added to the
Hopi Reservation, respectively.

(c) Actions for accounting, fair value of grazing,
and claims for damages to land; determina-
tion of recovery; defenses

(1) Either as a part of or in a proceeding sup-
plementary to the action authorized in sub-
section (a) of this section, either tribe, through
the chairman of its tribal council for and on be-
half of the tribe, including all villages, clans,
and individual members thereof, may prosecute
or defend an action for the types of relief, in-
cluding interest, specified in section 640d-17 of
this title, including all subsections thereof,
against the other tribe, through its tribal chair-
man in a like representative capacity, and
against the United States as to the types of re-
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covery specified in subsection (a)(3) of section
640d-17 of this title and subject to the same pro-
visions as contained in said subsection, such ac-
tion to apply to the lands in issue in the reserva-
tion established by the Act of June 14, 1934 (48
Stat. 960).

(2) In the event the Hopi Tribe or Navajo Tribe
is determined to have any interest in the lands
in issue, the right of either tribe to recover
hereunder shall be based upon that percentage
of the total sums collected, use made, waste
committed, and other amounts of recovery,
which is equal to the percentage of lands in
issue in which either tribe is determined to have
such interest.

(3) Neither laches nor the statute of limita-
tions shall constitute a defense to such proceed-
ings if they are either prosecuted as a part of
the action authorized by this section or in a pro-
ceeding supplemental thereto, if instituted not
later than twenty-four months following a final
order of partition and exhaustion of appeals in
an action filed pursuant to this section.

(d) Denial of Congressional interest in merits of
conflicting claims; liability of United States

Nothing in this section shall be deemed to be
a Congressional determination of the merits of
the conflicting claims to the lands that are sub-
ject to adjudication pursuant to this section, or
to affect the liability of the United States, if
any, under litigation now pending before the In-
dian Claims Commission.

(e) Payment of legal fees, court costs and other
expenses

The Secretary of the Interior is authorized to
pay any or all appropriate legal fees, court
costs, and other related expenses arising out of,
or in connection with, the commencing of, or de-
fending against, any action brought by the Nav-
ajo, San Juan Southern Paiute or Hopi Tribe
under this section.

(f) Provision of attorney fees for San Juan South-
ern Paiute Tribe

(1) Any funds made available for the San Juan
Southern Paiute Tribe to pay for attorney’s fees
shall be paid directly to the tribe’s attorneys of
record until such tribe is acknowledged as an In-
dian tribe by the United States: Provided, That
the tribe’s eligibility for such payments shall
cease once a decision by the Secretary of the In-
terior declining to acknowledge such tribe be-
comes final and no longer appealable.

(2) Nothing in this subsection shall be inter-
preted as a congressional acknowledgement of
the San Juan Southern Paiute as an Indian tribe
or as affecting in any way the San Juan South-
ern Paiute Tribe’s Petition for Recognition cur-
rently pending with the Secretary of the Inte-
rior.

(3) There is hereby authorized to be appro-
priated not to exceed $250,000 to pay for the legal
expenses incurred by the Southern Paiute Tribe
on legal action arising under this section prior
to November 16, 1988.

(Pub. L. 93-531, §8, Dec. 22, 1974, 88 Stat. 1715;
Pub. L. 96-305, §2, July 8, 1980, 94 Stat. 929; Pub.
L. 100-666, §9, Nov. 16, 1988, 102 Stat. 3933.)
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REFERENCES IN TEXT

Act of June 14, 1934, referred to in subsecs. (a) and
(c)(1), is act June 14, 1934, ch. 521, 48 Stat. 960, which
was not classified to the Code.

The Indian Claims Commission, referred to in subsec.
(d), terminated Sept. 30, 1978. See Codification note set
out under former section 70 et seq. of this title.

AMENDMENTS

1988—Subsec. (e). Pub. L. 100-666, §9(a),
¢, San Juan Southern Paiute’ after ‘‘Navajo’’.

Subsec. (f). Pub. L. 100-666, §9(b), added subsec. (f).

1980—Subsec. (¢). Pub. L. 96-305 substituted provision
authorizing, as part of the determination of tribal
rights and interests in land, actions for accounting, fair
value of grazing, and claims for damages, specifying
the formula for determining recovery, and limiting de-
fenses for provision authorizing exchange of reserva-
tion lands.

§640d-8. Allotments in severalty to Paiute Indi-
ans now located on lands; issue of patents
declaring United States as trustee

inserted

Notwithstanding any other provision of this
subchapter, the Secretary is authorized to allot
in severalty to individual Paiute Indians, not
now members of the Navajo Tribe, who are lo-
cated within the area described in the Act of
June 14, 1934 (48 Stat. 960), and who were located
within such area, or are direct descendants of
Paiute Indians who were located within such
area, on the date of such Act, land in quantities
as specified in section 3311 of this title, and pat-
ents shall be issued to them for such lands hav-
ing the legal effect and declaring that the
United States holds such land in trust for the
sole use and benefit of each allottee and, follow-
ing his death, of his heirs according to the laws
of the State of Arizona.

(Pub. L. 93-531, §9, Dec. 22, 1974, 88 Stat. 1716.)
REFERENCES IN TEXT

Act of June 14, 1934, referred to in text, is act June
14, 1934, ch. 521, 48 Stat. 960, which was not classified to
the Code.

Section 331 of this title, referred to in text, was re-
pealed by Pub. L. 106-462, title I, §106(a)(1), Nov. 7, 2000,
114 Stat. 2007.

§ 640d-9. Partitioned or other designated lands

(a) Lands to be held in trust for Navajo Tribe; ex-
ception

Subject to the provisions of sections 640d-8
and 640d-16(a) of this title, any lands partitioned
to the Navajo Tribe pursuant to sections 640d-2
and 640d-3 of this title and the lands described in
the Act of June 14, 1934 (48 Stat. 960), except the
lands as described in section 640d-7 of this title,
shall be held in trust by the United States exclu-
sively for the Navajo Tribe and as a part of the
Navajo Reservation.
(b) Lands to be held in trust for Hopi Tribe

Subject to the provisions of sections 640d-8
and 640d-16(a) of this title, any lands partitioned
to the Hopi Tribe pursuant to sections 640d-2
and 640d-3 of this title and the lands as described
in section 640d-7 of this title shall be held in
trust by the United States exclusively for the
Hopi Tribe and as a part of the Hopi Reserva-
tion.

1See References in Text note below.
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(c) Protection of rights and property of individ-
uals subject to relocation

The Secretary shall take such action as may
be necessary in order to assure the protection,
until relocation, of the rights and property of
individuals subject to relocation pursuant to
this subchapter, or any judgment of partition
pursuant thereto, including any individual au-
thorized to reside on land covered by a life es-
tate conferred pursuant to section 640d-28 of this
title.

(d) Protection of benefits and services of individ-
uals subject to relocation

With respect to any individual subject to relo-
cation, the Secretary shall take such action as
may be necessary to assure that such individ-
uals are not deprived of benefits or services by
reason of their status as an individual subject to
relocation.

(e) Tribal jurisdiction over partitioned lands

(1)1 Lands partitioned pursuant to this sub-
chapter, whether or not the partition order is
subject to appeal, shall be subject to the juris-
diction of the tribe to whom partitioned and the
laws of such tribe shall apply to such parti-
tioned lands under the following schedule:

(A) Effective ninety days after July 8, 1980,
all conservation practices, including grazing
control and range restoration activities, shall
be coordinated and executed with the concur-
rence of the tribe to whom the particular
lands in question have been partitioned, and
all such grazing and range restoration matters
on the Navajo Reservation lands shall be ad-
ministered by the Bureau of Indian Affairs
Navajo Area Office and on the Hopi Reserva-
tion lands by the Bureau of Indian Affairs
Phoenix Area Office, under applicable laws and
regulations.

(B) Notwithstanding any provision of law to
the contrary, each tribe shall have such juris-
diction and authority over any lands parti-
tioned to it and all persons located thereon,
not in conflict with the laws and regulations
referred to in paragraph (A) above, to the
same extent as is applicable to those other
portions of its reservation. Such jurisdiction
and authority over partitioned lands shall be-
come effective April 18, 1981.

The provisions of this subsection shall be sub-
ject to the responsibility of the Secretary to
protect the rights and property of life tenants
and persons awaiting relocation as provided in
subsections (¢) and (d) of this section.

(Pub. L. 93-531, §10, Dec. 22, 1974, 88 Stat. 1716;
Pub. L. 96-305, §3, July 8, 1980, 94 Stat. 929; Pub.
L. 100-666, §6, Nov. 16, 1988, 102 Stat. 3932; Pub. L.
111-18, §1, May 8, 2009, 123 Stat. 1611.)

REFERENCES IN TEXT

Act of June 14, 1934, referred to in subsec. (a), is act
June 14, 1934, ch. 521, 48 Stat. 960, which was not classi-
fied to the Code.

AMENDMENTS

2009—Subsec. (f). Pub. L. 111-18 struck out subsec. (f),
which related to development of lands in litigation.

180 in original. No par. (2) has been enacted.
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1988—Subsec. (f). Pub. L. 100-666 designated existing
provisions as par. (1) and added pars. (2) and (3).

1980—Subsecs. (¢) to (f). Pub. L. 96-305 added subsecs.
(c) to (f).

§ 640d-10. Resettlement lands for Navajo Tribe

(a) Transfer of lands under jurisdiction of Bu-
reau of Land Management; State and private
land exchanges; valuation; acquired private
lands; lands to be held in trust

The Secretary is authorized and directed to—

(1) transfer not to exceed two hundred and
fifty thousand acres of lands under the juris-
diction of the Bureau of Land Management
within the State! of Arizona and New Mexico
to the Navajo Tribe: Provided, That, in order
to facilitate such transfer, the Secretary is au-
thorized to exchange such lands for State or
private lands of equal value or, if they are not
equal, the values shall be equalized by the
payment of money to the grantor or to the
Secretary as the circumstances require so long
as payment does not exceed 25 per centum of
the total value of the lands transferred out of
Federal ownership. The Secretary shall try to
reduce the payment to as small an amount as
possible.

(2)2 on behalf of the United States, accept
title to not to exceed one hundred and fifty
thousand acres of private lands acquired by
the Navajo Tribe. Title thereto shall be taken
in the name of the United States in trust for
the benefit of the Navajo Tribe as a part of the
Navajo Reservation.

Subject to the provisions of the following sen-
tences of this subsection, all rights, title and in-
terests of the United States in the lands de-
scribed in paragraph (1), including such interests
the United States as lessor has in such lands
under the Mineral Leasing Act of 1920, as
amended [30 U.S.C. 181 et seq.], will, subject to
existing leasehold interests, be transferred with-
out cost to the Navajo Tribe and title thereto
shall be taken by the United States in trust for
the benefit of the Navajo Tribe as a part of the
Navajo Reservation. So long as selected lands
coincide with pending noncompetitive coal lease
applications under the Mineral Leasing Act of
1920, as amended, the Secretary may not trans-
fer any United States interests in such lands
until the noncompetitive coal lease applications
have been fully adjudicated. If such adjudication
results in issuance of Federal coal leases to the
applicants, such transfer shall be subject to such
leases. The leaseholders rights and interests in
such coal leases will in no way be diminished by
the transfer of the rights, title and interests of
the United States in such lands to the Navajo
Tribe. If any selected lands are subject to valid
claims located under the Mining Law of 1872 the
transfer of the selected lands may be made sub-
ject to those claims.

(2)2 Those interests in lands acquired in the
State of New Mexico by the Navajo Tribe pur-
suant to subsection 23 of this section shall be
subject to the right of the State of New Mex-

180 in original. Probably should be ‘‘States’’.
280 in original. Two pars. designated (2) have been enacted.
380 in original. Probably should be ‘‘paragraph (1).
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ico to receive the same value from any sales,
bonuses, rentals, royalties and interest
charges from the conveyance, sale, lease, de-
velopment, and production of coal as would
have been received had the subsurface interest
in such lands remained with the United States
and been leased pursuant to the Mineral Lands
Leasing Act of 1920, as amended [30 U.S.C. 181
et seq.], or any successor Act; or otherwise de-
veloped. The State’s interest shall be ac-
counted for in the same manner as it would
have been if a lease had issued pursuant to the
Mineral Lands Leasing Act of 1920, as amend-
ed.

(b) Proximity of lands to be transferred or ac-
quired to Navajo Reservation; lands to be
used for exchanges

A border of any parcel of land so transferred or
acquired shall be within eighteen miles of the
present boundary of the Navajo Reservation:
Provided, That, except as limited by subsection
(g) hereof, Bureau of Land Management lands
anywhere within the States of Arizona and New
Mexico may be used for the purpose of exchang-
ing for lands within eighteen miles of the
present boundary of the reservation.

(e) Selection of lands to be transferred or ac-
quired; time period; consultation; restriction
of New Mexico lands

Lands to be so transferred or acquired shall,
for a period of three years after July 8, 1980, be
selected by the Navajo Tribe after consultation
with the Commissioner: Provided, That, at the
end of such period, the Commissioner shall have
the authority to select such lands after con-
sultation with the Navajo Tribe: Provided fur-
ther, That not to exceed thirty-five thousand
acres of lands so transferred or acquired shall be
selected within the State of New Mexico.

(d) Progress and status of land transfer program;
reports to Congressional committees

The Commissioner, in consultation with the
Secretary, shall within sixty days following the
first year of enactment of this subsection report
to the House Committee on Interior and Insular
Affairs and the Senate Select Committee on In-
dian Affairs, on the progress of the land transfer
program authorized in subsection (a) of this sec-
tion. Sixty days following the second year of en-
actment of this subsection the Commissioner, in
consultation with the Secretary, shall submit a
report to the House Committee on Interior and
Insular Affairs and the Senate Select Committee
on Indian Affairs giving the status of the land
transfer program authorized in subsection (a) of
this section, making any recommendations that
the Commissioner deems necessary to complete
the land transfer program.

(e) Entitlement lands payments

Payments being made to any State or local
government pursuant to the provisions of chap-
ter 69 of title 31, on any lands transferred pursu-
ant to subsection (a)(1) of this section shall con-
tinue to be paid as if such transfer had not oc-
curred.
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(f) Acquisition of title to surface and subsurface
interest; time period; public notice; report to
Congressional committees; rights of sub-
surface owner

(1) For a period of three years after July 8,
1980, the Secretary shall not accept title to
lands acquired pursuant to subsection (a)(2)? of
this section unless fee title to both surface and
subsurface has been acquired or the owner of the
subsurface interest consents to the acceptance
of the surface interest in trust by the Secretary.

(2) If, ninety days prior to the expiration of
such three year period, the full entitlement of
private lands has not been acquired by the Nav-
ajo Tribe and accepted by the Secretary in trust
for the Navajo Tribe under the restrictions of
paragraph (1) of this subsection, the Commis-
sioner, after public notice, shall, within thirty
days, make a report thereon to the House Com-
mittee on Interior and Insular Affairs and the
Senate Select Committee on Indian Affairs.

(3) In any case where the Secretary accepts, in
trust, title to the surface of lands acquired pur-
suant to subsection (a)(2)4 of this section where
the subsurface interest is owned by third par-
ties, the trust status of such surface ownership
and the inclusion of the land within the Navajo
Reservation shall not impair any existing right
of the subsurface owner to develop the sub-
surface interest and to have access to the sur-
face for the purpose of such development.

(g) Lands not available for transfer

No public lands lying north and west of the
Colorado River in the State of Arizona shall be
available for transfer under this section.

(h) Administration of lands transferred or ac-
quired

The lands transferred or acquired pursuant to
this section shall be administered by the Com-
missioner until relocation under the Commis-
sion’s?® plan is complete and such lands shall be
used solely for the benefit of Navajo families re-
siding on Hopi-partitioned lands as of December
22, 1974: Provided, That the sole authority for
final planning decisions regarding the develop-
ment of lands acquired pursuant to this sub-
chapter shall rest with the Commissioner until
such time as the Commissioner has discharged
his statutory responsibility under this sub-
chapter.

(i) Negotiations regarding land exchanges or
leases

The Commissioner shall have authority to
enter into negotiations with the Navajo and
Hopi Tribes with a view to arranging and carry-
ing out land exchanges or leases, or both, be-
tween such tribes; and lands which may be ac-
quired or transferred pursuant to this section
may, with the approval of the Commissioner, be
included in any land exchange between the
tribes authorized under section 640d-22 of this
title.

(Pub. L. 93-5631, §11, Dec. 22, 1974, 88 Stat. 1716;
Pub. L. 96-305, §4, July 8, 1980, 94 Stat. 930; Pub.
L. 98-603, title I, §106, Oct. 30, 1984, 98 Stat. 3157;

4See References in Text note below.
580 in original. Probably should be ‘“‘Commissioner’s’.
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Pub. L. 100-666, §§4(b), 8, Nov. 16, 1988, 102 Stat.
3930, 3933.)

REFERENCES IN TEXT

The Mineral Leasing Act of 1920, as amended, and the
Mineral Lands Leasing Act of 1920, as amended, re-
ferred to in subsec. (a), are act Feb. 25, 1920, ch. 85, 41
Stat. 437, as amended, known as the Mineral Leasing
Act, which is classified generally to chapter 3A (§181 et
seq.) of Title 30, Mineral Lands and Mining. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 181 of Title 30 and
Tables.

The Mining Law of 1872, referred to in subsec. (a), is
act May 10, 1872, ch. 1562, 17 Stat. 91, as amended. That
act was incorporated into the Revised Statutes as R.S.
§§2319 to 2328, 2331, 2333 to 2337, and 2344, which are clas-
sified to sections 22 to 24, 26 to 28, 29, 30, 33 to 35, 37, 39
to 42, and 47 of Title 30. For complete classification of
R.S. §§2319 to 2328, 2331, 2333 to 2337, and 2344 to the
Code, see Tables.

The first year of enactment of this subsection and the
second year of enactment of this subsection, referred to
in subsec. (d), probably mean the first and second year
after the date of enactment of this subsection, which
was July 8, 1980.

Subsection (a)(2) of this section, referred to in subsec.
(f)(1), (3), means the first paragraph (2) of subsec. (a),
relating to acceptance of title to private lands.

CODIFICATION

In subsec. (e), ‘‘chapter 69 of title 31’ substituted for
“the Act of October 20, 1976 (90 Stat. 2662; 31 U.S.C. 1601
et seq.)” on authority of Pub. L. 97-258, §4(b), Sept. 13,
1982, 96 Stat. 1067, the first section of which enacted
Title 31, Money and Finance.

AMENDMENTS

1988—Subsecs. (¢), (d), (£)(2). Pub. L. 100-666, §4(b),
substituted ‘“Commissioner” for ‘‘Commission” wher-
ever appearing.

Subsec. (h). Pub. L. 100-666, §§4(b), 8, substituted ‘‘by
the Commissioner’ for ‘‘by the Commission” and ‘‘De-
cember 22, 1974: Provided, That the sole authority for
final planning decisions regarding the development of
lands acquired pursuant to this subchapter shall rest
with the Commissioner until such time as the Commis-
sioner has discharged his statutory responsibility
under this subchapter” for ‘‘July 8, 1980, who are await-
ing relocation under this subchapter’’.

Subsec. (i). Pub. L. 100-666, §4(b), substituted ‘‘Com-
missioner’ for “Commission’ in two places.

1984—Subsec. (a). Pub. L. 98-603, §106(2), inserted pro-
visions relating to transfer without cost to the Navajo
Tribe with title taken by the United States in trust for
the benefit of the Navajo Tribe as part of the Navajo
Reservation of all rights, title, and interests of the
United States in the lands described in par. (1), subject
to existing leaseholds.

Subsec. (a)(1). Pub. L. 98-603, §106(1), struck out provi-
sions requiring transfer of lands without cost to the
Navajo Tribe with title taken by the United States in
trust for the benefit of the Navajo Tribe as part of the
Navajo Reservation.

Subsec. (a)(2). Pub. L. 98-603, §106(3), added the par.
(2) relating to interests in lands acquired in New Mex-
ico.

1980—Subsec. (a). Pub. L. 96-305 substituted provision
authorizing the Secretary to transfer not more than
250,000 acres of land under the jurisdiction of the Bu-
reau of Land Management to the Navajo Tribe, at no
cost to the Navajo Tribe, and in order to facilitate this
transfer, exchange Bureau of Land Management land,
at equal valuation, for State and private land, and to
accept title to not more than 150,000 acres of private
lands acquired by the Navajo Tribe, with title to both
the transferred and privately acquired lands to be held
by the United States in trust for the benefit of the Nav-
ajo Tribe for provision authorizing the Secretary to
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transfer not more than 250,000 acres of land under the
jurisdiction of the Bureau of Land Management to the
Navajo Tribe providing the Navajo Tribe pay the fair
market value of the land transferred and providing that
title to the transferred land be held by the United
States for the benefit of the Navajo Tribe.

Subsec. (b). Pub. L. 96-305 substituted provision re-
quiring a border of any parcel of land transferred or ac-
quired to be within 18 miles of the present boundary of
the Navajo Reservation and providing that, with the
exception of the lands unavailable for transfer, any Bu-
reau of Land Management lands within Arizona and
New Mexico be available for exchange for lands within
18 miles of the present boundary of the reservation for
provision authorizing the United States to take in
trust for the benefit of the Navajo Tribe any private
lands acquired by the Navajo Tribe which are contig-
uous or adjacent to the Navajo Reservation and re-
stricting the total acreage of lands transferred or ac-
quired to not more than 250,000 acres.

Subsecs. (¢) to (i). Pub. L. 96-305 added subsecs. (¢) to
(1).

CHANGE OF NAME

Committee on Interior and Insular Affairs of the
House of Representatives changed to Committee on
Natural Resources of the House of Representatives on
Jan. 5, 1993, by House Resolution No. 5, One Hundred
Third Congress.

Select Committee on Indian Affairs of the Senate re-
designated Committee on Indian Affairs of the Senate
by section 25 of Senate Resolution No. 71, Feb. 25, 1993,
One Hundred Third Congress.

§640d-11. Office of Navajo and Hopi Indian Relo-
cation

(a) Establishment; Commissioner

There is hereby established as an independent
entity in the executive branch the Office of Nav-
ajo and Hopi Indian Relocation which shall be
under the direction of the Commissioner on Nav-
ajo and Hopi Relocation (hereinafter in this sub-
chapter referred to as the ‘‘Commissioner’’).

(b) Appointment; term of office; compensation

(1) The Commissioner shall be appointed by
the President.

(2) The term of office of the Commissioner
shall be 2 years. An individual may be appointed
Commissioner for more than one term. The
Commissioner serving at the end of a term shall
continue to serve until his or her successor has
been confirmed in accordance with paragraph (1)
of this subsection.

(3) The Commissioner shall be a full-time em-
ployee of the United States, and shall be com-
pensated at the rate of basic pay payable for
level IV of the Executive Schedule.

(c¢) Transfer of powers, duties, and funds to Com-
missioner

(1)(A) Except as otherwise provided by the
Navajo and Hopi Indian Relocation Amendments
of 1988, the Commissioner shall have all the pow-
ers and be responsible for all the duties that the
Navajo and Hopi Indian Relocation Commission
had before November 16, 1988.

(B) All funds appropriated to the Navajo and
Hopi Indian Relocation Commission before the
date on which the first Commissioner on Navajo
and Hopi Indian Relocation is confirmed by the
Senate that have not been expended on such
date shall become available to the Office of Nav-
ajo and Hopi Indian Relocation on such date and

ADD-11



Case: 25-2213, 07/21/2025, DktEntry: 16.1, Page 49 of 79

Page 267

shall remain available without fiscal year limi-
tation.

(2) There are hereby transferred to the Com-
missioner, on January 31, 1989—

(A) all powers and duties of the Bureau of In-
dian Affairs derived from Public Law 99-190 (99
Stat. at 1236) that relate to the relocation of
members of the Navajo Tribe from lands parti-
tioned to the Hopi Tribe, and

(B) all funds appropriated for activities re-
lating to such relocation pursuant to Public
Law 99-190 (99 Stat. at 1236): Provided, That
such funds shall be used by the Commissioner
for the purpose for which such funds were ap-
propriated to the Bureau of Indian Affairs.
(B)1: Provided further, That for administrative
purposes such funds shall be maintained in a
separate account.

(d) Powers of Commissioner

(1) Subject to such rules and regulations as
may be adopted by the Office of Navajo and Hopi
Indian Relocation, the Commissioner shall have
the power to—

(A) appoint and fix the compensation of such
staff and personnel as the Commissioner
deems necessary in accordance with the provi-
sions of title 5 governing appointments in the
competitive service, but at rates not in excess
of a position classified above a GS-15 of the
General Schedule under section 5108 of such
title; and

(B) procure temporary and intermittent
services to the same extent as is authorized by
section 3109 of title 5, but at rates not to ex-
ceed $200 a day for individuals.

(2) The authority of the Commissioner to
enter into contracts for the provision of legal
services for the Commissioner or for the Office
of Navajo and Hopi Indian Relocation shall be
subject to the availability of funds provided for
such purpose by appropriations Acts.

(3) There are authorized to be appropriated for
each fiscal year $100,000 to fund contracts de-
scribed in paragraph (2).

(e) Administrative, fiscal, and housekeeping
services; implementation of relocation plan;
reasonable assistance by Federal depart-
ments or agencies; report to Congress

(1) The Commissioner is authorized to provide
for the administrative, fiscal, and housekeeping
services of the Office of Navajo and Hopi Indian
Relocation and is authorized to call upon any
department or agency of the United States to
assist him in implementing the relocation plan,
except that the control over and responsibility
for completing relocation shall remain in the
Commissioner. In any case in which the Office
calls upon any such department or agency for
assistance under this section, such department
or agency shall provide reasonable assistance so
requested.

(2) On failure of any agency to provide reason-
able assistance as required under paragraph (1)
of this subsection, the Commissioner shall re-
port such failure to the Congress.

1So0 in original. The period and designation *(B)” probably
should not appear.
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(f) Termination

The Office of Navajo and Hopi Indian Reloca-
tion shall cease to exist when the President de-
termines that its functions have been fully dis-
charged.

(Pub. L. 93-5631, §12, Dec. 22, 1974, 88 Stat. 1716;
Pub. L. 96-305, §5, July 8, 1980, 94 Stat. 932; Pub.
L. 100-666, §4(a), Nov. 16, 1988, 102 Stat. 3929; Pub.
L. 100-696, title IV, §406, Nov. 18, 1988, 102 Stat.
4592; Pub. L. 102-180, §3(a)-(c), Dec. 2, 1991, 105
Stat. 1230; Pub. L. 112-166, §2(u), Aug. 10, 2012, 126
Stat. 1288.)

REFERENCES IN TEXT

Level IV of the Executive Schedule, referred to in
subsec. (b)(3), is set out in section 5315 of Title 5, Gov-
ernment Organization and Employees.

The Navajo and Hopi Indian Relocation Amendments
of 1988, referred to in subsec. (¢)(1)(A), is Pub. L. 100-666,
Nov. 16, 1988, 102 Stat. 3929, which enacted sections
640d-29 and 640d-30 of this title, amended sections
640d-7, 640d-9 to 640d-14, 640d-22, 640d-24, 640d-25, and
640d-28 of this title, and enacted provisions set out as
a note under sections 640d and 640d-11 of this title. For
complete classification of this Act to the Code, see
Short Title of 1988 Amendment note set out under sec-
tion 640d of this title and Tables.

Public Law 99-190, referred to in subsec. (¢)(2), is Pub.
L. 99-190, Dec. 19, 1985, 99 Stat. 1185. The provisions of
Pub. L. 99-190 (99 Stat. 1236) relating to the relocation
of members of the Navajo Tribe are not classified to
the Code. For complete classification of Pub. L. 99-190
to the Code, see Tables.

AMENDMENTS

2012—Subsec. (b)(1). Pub. L. 112-166 struck out ‘‘by
and with the advice and consent of the Senate’ before
period at end.

1991—Subsec. (b)(2). Pub. L. 102-180, §3(a), inserted at
end ‘“The Commissioner serving at the end of a term
shall continue to serve until his or her successor has
been confirmed in accordance with paragraph (1) of this
subsection.”

Subsec. (b)(3). Pub. L. 102-180, §3(b), amended par. (3)
generally. Prior to amendment, par. (3) read as follows:
““The Commissioner shall be a full time employee of the
United States and shall be paid at the rate of GS-18 of
the General Schedule under section 5332 of title 5.”

Subsec. (d)(1). Pub. L. 102-180, §3(c), amended par. (1)
generally. Prior to amendment, par. (1) read as follows:
“The Commissioner shall have the power to—

““(A) appoint and fix the compensation of such staff
and personnel as he deems necessary, without regard
to the provisions of title 5 governing appointments in
the competitive service, and without regard to chap-
ter 51 and subchapter III of chapter 53 of such title re-
lating to classification and General Schedule pay
rates, but at rates not in excess of the maximum rate
for GS-18 of the General Schedule under section 5332
of such title; and

“(B) procure temporary and intermittent services
to the same extent as is authorized by section 3109 of
title 5, but at rates not to exceed $200 a day for indi-
viduals.”
1988—Pub. L. 100-666 amended section generally, sub-

stituting subsecs. (a) to (f) relating to the Office of
Navajo and Hopi Indian Relocation, for former subsecs.
(a) to (j) which related to the Navajo and Hopi Reloca-
tion Commission.

1980—Subsec. (g)(1). Pub. L. 96-305, §5(1), inserted ‘‘an
independent legal counsel,”” after ‘‘an Executive Direc-
tor,”.

Subsec. (h). Pub. L. 96-305, §5(2), substituted provi-
sion authorizing Commission to provide for its own ad-
ministrative, fiscal, and housekeeping services for pro-
vision authorizing Department of the Interior, on a
nonreimbursable basis, to furnish necessary adminis-
trative and housekeeping services for Commission.
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Subsecs. (i), (j). Pub. L. 96-305, §5(3), added subsec. (i)
and redesignated former subsec. (i) as (j).

EFFECTIVE DATE OF 2012 AMENDMENT

Amendment by Pub. L. 112-166 effective 60 days after
Aug. 10, 2012, and applicable to appointments made on
and after that effective date, including any nomination
pending in the Senate on that date, see section 6(a) of
Pub. L. 112-166, set out as a note under section 113 of
Title 6, Domestic Security.

SEPARATION OR REDUCTION IN GRADE OR COMPENSATION
OF EMPLOYEE

Pub. L. 102-180, §3(d), Dec. 2, 1991, 105 Stat. 1230, pro-
vided that: ‘“The amendments made by this section
[amending this section and section 5315 of Title 5, Gov-
ernment Organization and Employees] shall not cause
any employee of the Office of Navajo and Hopi Indian
Relocation to be separated or reduced in grade or com-
pensation for 12 months after the date of enactment of
this Act [Dec. 2, 1991].”

POSITIONS IN SENIOR EXECUTIVE SERVICE

Pub. L. 102-180, §3(e), Dec. 2, 1991, 105 Stat. 1230, pro-
vided that: “The position of Executive Director of the
Office of Navajo and Hopi Indian Relocation and Dep-
uty Executive Director of such Office shall on and after
the date of the enactment of this Act [Dec. 2, 1991], be
in the Senior Executive Service.”

EMPLOYEES OF OFFICE AS GOVERNMENT EMPLOYEES

Pub. L. 102-180, §3(f), Dec. 2, 1991, 105 Stat. 1231, pro-
vided that: “Any employee of the Office of Navajo and
Hopi Indian Relocation on the date of the enactment of
this Act [Dec. 2, 1991], shall be considered an employee
as defined in section 2105 of title 5, United States
Code.”

CONTINUATION OF RELOCATION COMMISSION AND RETEN-
TION OF EXISTING COMMISSIONERS PENDING CON-
FIRMATION OF COMMISSIONER; TRANSFER OF EXISTING
PERSONNEL; CHANGE OF NAME

Pub. L. 100-666, §4(c), Nov. 16, 1988, 102 Stat. 3930, pro-
vided that:

‘(1) Notwithstanding any other provisions of law or
any amendment made by this Act [see Short Title of
1988 Amendment note under section 640d of this title]—

‘“(A) the Navajo and Hopi Indian Relocation Com-
mission shall—

“(i) continue to exist until the date on which the
first Commissioner is confirmed by the Senate,

‘‘(ii) have the same structure, powers and respon-
sibilities such Commission had before the enact-
ment of this Act [Nov. 16, 1988], and

‘‘(iii) assume responsibility for the powers and du-
ties transferred to such Commissioner under sec-
tion 12(c)(2) of Public Law 93-531 [25 U.S.C.
640d-11(c)(2)], as amended by this Act, until the
Commissioner is confirmed,

‘“(B) the existing Commissioners shall serve until
the new Commissioner is confirmed by the Senate,
and

“(C) the existing personnel of the Commission shall
be transferred to the new Office of Navajo and Hopi
Indian Relocation.

‘(2) The Navajo and Hopi Relocation Commission
shall become known as the Office of Navajo and Hopi
Indian Relocation on the date on which the first Com-
missioner is confirmed by the Senate.”

§ 640d-12. Report concerning relocation of house-
holds and members of each tribe

(a) By no later than the date that is 6 months
after the date on which the first Commissioner
is confirmed by the Senate, the Commissioner
shall prepare and submit to the Congress a re-
port concerning the relocation of households

TITLE 25—INDIANS

Page 268

and members thereof of each tribe and their per-
sonal property, including livestock, from lands
partitioned to the other tribe pursuant to this
subchapter.

(b) The report required under subsection (a)
shall contain, among other matters, the follow-
ing:
(1) the names of all members of the Navajo
Tribe who reside within the areas partitioned
to the Hopi Tribe and the names of all mem-
bers of the Hopi Tribe who reside within the
areas partitioned to the Navajo Tribe;

(2) the names of all other members of the
Navajo Tribe, and other members of the Hopi
Tribe, who are eligible for benefits provided
under this subchapter and who have not re-
ceived all the benefits for which such members
are eligible under this subchapter; and

(3) the fair market value of the habitations
and improvements owned by the heads of
households identified by the Commissioner is?
being among the persons named in clause (1) of
this subsection.

(Pub. L. 93-5631, §13, Dec. 22, 1974, 88 Stat. 1717;
Pub. L. 96-305, §6, July 8, 1980, 94 Stat. 932; Pub.
L. 100-666, §4(d), Nov. 16, 1988, 102 Stat. 3931; Pub.
L. 101-121, title I, §120, Oct. 23, 1989, 103 Stat.
722.)

AMENDMENTS

1989—Subsec. (b)(4). Pub. L. 101-121 struck out cl. (4)
which required a report on how funds in the Navajo Re-
habilitation Trust Funds would be expended to carry
out the purposes described in section 640d-30(d) of this
title.

1988—Pub. L. 100-666 amended section generally, sub-
stituting subsecs. (a) and (b) for former subsecs. (a) to
(G).
1980—Subsec. (c)(5). Pub. L. 96-305 substituted ‘‘nine-
ty”’ for “‘thirty”.

§ 640d-13. Relocation of households and members

(a) Authorization; time of completion; prohibi-
tion of further settlement of nonmembers
without written approval; limit on grazing of
livestock

Consistent with section 640d-7 of this title and
the order of the District Court issued pursuant
to section 640d-2 or 640d-3 of this title, the Com-
missioner is authorized and directed to relocate
pursuant to section 640d-7 of this title and such
order all households and members thereof and
their personal property, including Ilivestock,
from any lands partitioned to the tribe of which
they are not members. The relocation shall take
place in accordance with the relocation plan and
shall be completed by the end of five years from
the date on which the relocation plan takes ef-
fect. No further settlement of Navajo individ-
uals on the lands partitioned to the Hopi Tribe
pursuant to this subchapter or on the Hopi Res-
ervation shall be permitted unless advance writ-
ten approval of the Hopi Tribe is obtained. No
further settlement of Hopi individuals on the
lands partitioned to the Navajo Tribe pursuant
to this subchapter or on the Navajo Reservation
shall be permitted unless advance written ap-
proval of the Navajo Tribe is obtained. No indi-
vidual shall hereafter be allowed to increase the

180 in original. Probably should be ‘‘as’.

ADD-13



Case: 25-2213, 07/21/2025, DktEntry: 16.1, Page 51 of 79

Page 269

number of livestock he grazes on any area parti-
tioned pursuant to this subchapter to the tribe
of which he is not a member, nor shall he retain
any grazing rights in any such area subsequent
to his relocation therefrom.
(b) Additional payments to heads of household;
time

In addition to the payments made pursuant to
section 640d-14 of this title, the Commissioner
shall make payments to heads of households
identified in the report prepared pursuant to
section 640d-12 of this title upon the date of re-
location of such households, as determined by
the Commisgioner, in accordance with the fol-
lowing schedule:

(1) the sum of $5,000 to each head of a house-
hold who, prior to the expiration of one year
after the effective date of the relocation plan,
contracts with the Commissioner to relocate;

(2) the sum of $4,000 to each head of a house-
hold who is not eligible for the payment pro-
vided for in clause (1) of this subsection but
who, prior to the expiration of two years after
the effective date of the relocation plan, con-
tracts with the Commissioner to relocate;

(3) the sum of $3,000 to each head of a house-
hold who is not eligible for the payments pro-
vided for in clause (1) or (2) of this subsection
but who, prior to the expiration of three years
after the effective date of the relocation plan,
contracts with the Commissioner to relocate;
and

(4) the sum of $2,000 to each head of a house-
hold who is not eligible for the payments pro-
vided for in clause (1), (2), or (3) of this sub-
section but who, prior to the expiration of four
years after the effective date of the relocation
plan, contracts with the Commissioner to relo-
cate.

(c) Payments to or for any person moving into

partitioned area after May 29, 1974

No payment shall be made pursuant to this
section to or for any person who, after May 29,
1974, moved into an area partitioned pursuant to
section 640d-7 of this title or section 640d-2 or
640d-3 of this title to a tribe of which he is not
a member.

(Pub. L. 93-531, §14, Dec. 22, 1974, 88 Stat. 1718;
Pub. L. 100-666, §4(b), Nov. 16, 1988, 102 Stat.
3930.)

AMENDMENTS

1988—Subsecs. (a), (b). Pub. L. 100-666 substituted
“Commissioner’ for ‘“‘Commission” wherever appear-
ing.

§640d-14. Relocation housing

(a) Purchase of habitation and improvements
from head of household; fair market value

The Commissioner shall purchase from the
head of each household whose household is re-
quired to relocate under the terms of this sub-
chapter the habitation and other improvements
owned by him on the area from which he is re-
quired to move. The purchase price shall be the
fair market value of such habitation and im-
provements as determined under section
640d-12(b)(2)* of this title.

1See References in Text note below.
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(b) Reimbursement for moving expenses; pay-
ment for replacement dwelling; limitations

In addition to the payments made pursuant to
subsection (a) of this section, the Commissioner
shall:

(1) reimburse each head of a household
whose household is required to relocate pursu-
ant to this subchapter for the actual reason-
able moving expenses of the household as if
the household members were displaced persons
under section 202 of the Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970 (84 Stat. 1894) [42 U.S.C.
4622];

(2) pay to each head of a household whose
household is required to relocate pursuant to
this subchapter an amount which, when added
to the fair market value of the habitation and
improvements purchased under subsection (a)
of this section, equals the reasonable cost of a
decent, safe, and sanitary replacement dwell-
ing adequate to accommodate such household:
Provided, That the additional payment author-
ized by this paragraph (2) shall not exceed
$17,000 for a household of three or less and not
more than $25,000 for a household of four or
more, except that the Commissioner may,
after consultation with the Secretary of Hous-
ing and Urban Development, annually increase
or decrease such limitations to reflect changes
in housing development and construction
costs, other than costs of land, during the pre-
ceding year: Provided further, That the addi-
tional payment authorized by this subsection
shall be made only to a head of a household re-
quired to relocate pursuant to this subchapter
who purchases and occupies such replacement
dwelling not later than the end of the two-
year period beginning on the date on which he
receives from the Commissioner final payment
for the habitation and improvements pur-
chased under subsection (a) of this section, or
on the date on which such household moves
from such habitation, whichever is the later
date. The payments made pursuant to this
paragraph (2) shall be used only for the pur-
pose of obtaining decent, safe, and sanitary re-
placement dwellings adequate to accommo-
date the households relocated pursuant to this
subchapter.

(c) Establishment of standards consistent with
other laws; payments to or for any person
moving into partitioned area after specified
time

In implementing subsection (b) of this section,

the Commissioner shall establish standards con-
sistent with those established in the implemen-
tation of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970
(84 Stat. 1894) [42 U.S.C. 4601 et seq.]. No pay-
ment shall be made pursuant to this section to
or for any person who, later than one year prior
to December 22, 1974, moved into an area parti-
tioned pursuant to section 640d-7 of this title or
section 640d-2 or 640d-3 of this title to a tribe of
which he is not a member.

(d) Methods of payment

The Commissioner shall be responsible for the
provision of housing for each household eligible
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for payments under this section in one of the
following manners:

(1) Should any head of household apply for
and become a participant or homebuyer in a
mutual help housing or other homeownership
opportunity project undertaken under the
United States Housing Act of 1937 (50 Stat. 888)
as amended [42 U.S.C. 1437 et seq.], or in any
other federally assisted housing program now
or hereafter established, the amounts payable
with respect to such household under para-
graph (2) of subsection (b) of this section and
under subsection (a) of this section shall be
paid to the local housing agency or sponsor in-
volved as a voluntary equity payment and
shall be credited against the outstanding in-
debtedness or purchase price of the house-
hold’s home in the project in a manner which
will accelerate to the maximum extent pos-
sible the achievement by that household of
debt free homeownership.

(2) Should any head of household wish to
purchase or have constructed a dwelling which
the Commissioner determines is decent, safe,
sanitary, and adequate to accommodate the
household, the amounts payable with respect
to such household under paragraph (2) of sub-
section (b) of this section and under sub-
section (a) of this section shall be paid to such
head of household in connection with such
purchase or construction in a manner which
the Commissioner determines will assure the
use of the funds for such purpose.

(3) Should any head of household not make
timely arrangements for relocation housing,
or should any head of household elect and
enter into an agreement to have the Commis-
sioner construct or acquire a home for the
household, the Commissioner may use the
amounts payable with respect to such house-
hold under paragraph (2) of subsection (b) of
this section and under subsection (a) of this
section for the construction or acquisition (in-
cluding enlargement or rehabilitation if nec-
essary) of a home and related facilities for
such household: Provided, That, the Commis-
sioner may combine the funds for any number
of such households into one or more accounts
from which the costs of such construction or
acquisition may be paid on a project basis and
the funds in such account or accounts shall re-
main available until expended: Provided fur-
ther, That the title to each home constructed
or acquired by the Commissioner pursuant to
this paragraph shall be vested in the head of
the household for which it was constructed or
acquired upon occupancy by such household,
but this shall not preclude such home being lo-
cated on land held in trust by the United
States.

(e) Disposal of acquired dwellings and improve-
ments

The Commissioner is authorized to dispose of
dwellings and other improvements acquired or
constructed pursuant to this subchapter in such
manner, including resale of such dwellings and
improvements to members of the tribe exercis-
ing jurisdiction over the area at prices no higher
than the acquisition or construction costs, as
best effects section 640d-7 of this title and the
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order of the District Court pursuant to section

640d-2 or 640d-3 of this title.

(f) Preferential treatment for heads of house-
holds of Navajo Tribe evicted from Hopi Res-
ervation by judicial decision; restriction

Notwithstanding any other provision of law to
the contrary, the Commissioner shall on a pref-
erential basis provide relocation assistance and
relocation housing under subsections (b), (c),
and (d) of this section to the head of each house-
hold of members of the Navajo Tribe who were
evicted from the Hopi Indian Reservation as a
consequence of the decision in the case of United
States v. Kabinto (456 F.2d 1087 (1972)): Provided,
That such heads of households have not already
received equivalent assistance from Federal
agencies.

(g) Appeals of eligibility determinations

Notwithstanding any other provision of law,
appeals from any eligibility determination of
the Relocation Commission, irrespective of the
amount in controversy, shall be brought in the
United States District Court for the District of
Arizona.

(Pub. L. 93-531, §15, Dec. 22, 1974, 88 Stat. 1719;
Pub. L. 96-305, §7, July 8, 1980, 94 Stat. 932; Pub.
L. 100-666, §§4(b), 10, Nov. 16, 1988, 102 Stat. 3930,
3934.)

REFERENCES IN TEXT

Section 640d-12 of this title, referred to in subsec. (a),
was amended generally by Pub. L. 100-666, §4(d), Nov.
16, 1988, 102 Stat. 3931, and as so amended, section
640d-12(b)(2) does not relate to fair market value of
habitations and improvements. Provisions formerly
contained in section 640d-12(b)(2) are covered in section
640d-12(b)(3).

The Uniform Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970 (84 Stat. 1894), re-
ferred to in subsec. (¢), is Pub. L. 91-646, Jan. 2, 1971, 84
Stat. 1894, which is classified principally to chapter 61
(§4601 et seq.) of Title 42, The Public Health and Wel-
fare. For complete classification of this Act to the
Code, see Short Title note set out under section 4601 of
Title 42 and Tables.

The United States Housing Act of 1937, referred to in
subsec. (d)(1), is act Sept. 1, 1937, ch. 896, as revised gen-
erally by Pub. L. 93-383, title II, §201(a), Aug. 22, 1974,
88 Stat. 6563, which is classified generally to chapter 8
(§1437 et seq.) of Title 42. For complete classification of
this Act to the Code, see Short Title note set out under
section 1437 of Title 42 and Tables.

AMENDMENTS

1988—Subsecs. (a) to (f). Pub. L. 100-666, §4(b), sub-
stituted ‘“‘Commissioner” for ‘“Commission’ wherever
appearing.

Subsec. (g). Pub. L. 100-666, §10, added subsec. (g).

1980—Subsec. (f). Pub. L. 96-305 added subsec. (f).

§640d-15. Payment of fair rental value for use of
lands subsequent to date of partition

(a) Payment by Navajo Tribe

The Navajo Tribe shall pay to the Hopi Tribe
the fair rental value as determined by the Sec-
retary for all use by Navajo individuals of any
lands partitioned to the Hopi Tribe pursuant to
sections 640d-7 and 640d-2 or 640d-3 of this title
subsequent to the date of the partition thereof.
(b) Payment by Hopi Tribe

The Hopi Tribe shall pay to the Navajo Tribe
the fair rental value as determined by the Sec-
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retary for all use by Hopi individuals of any
lands partitioned to the Navajo Tribe pursuant
to sections 640d-7 and 640d-2 or 640d-3 of this
title subsequent to the date of the partition
thereof.

(Pub. L. 93-5631, §16, Dec. 22, 1974, 88 Stat. 1720.)

§640d-16. Title, possession, and enjoyment of
lands

(a) Covered lands; jurisdiction of respective
tribes over nonmembers

Nothing in this subchapter shall affect the
title, possession, and enjoyment of lands here-
tofore allotted to Hopi and Navajo individuals
for which patents have been issued. Such Hopi
individuals living on the Navajo Reservation
shall be subject to the jurisdiction of the Navajo
Tribe and such Navajo individuals living on the
Hopi Reservation shall be subject to the juris-
diction of the Hopi Tribe.

(b) Relocation of Federal employees

Nothing in this subchapter shall require the
relocation from any area partitioned pursuant
to this subchapter of the household of any Nav-
ajo or Hopi individual who is employed by the
Federal Government within such area or to pre-
vent such employees or their households from
residing in such areas in the future: Provided,
That any such Federal employee who would, ex-
cept for the provisions of this subsection, be re-
located under the terms of this subchapter may
elect to be so relocated.

(Pub. L. 93-531, §17, Dec. 22, 1974, 88 Stat. 1720.)

§640d-17. Actions for accounting, fair value of
grazing, and claims for damages to land

(a) Authorization to commence and defend ac-
tions in District Court

Either tribe, acting through the chairman of
its tribal council, for and on behalf of the tribe,
including all villages, clans, and individual
members thereof, is hereby authorized to com-
mence or defend in the District Court an action
or actions against the other tribe for the follow-
ing purposes if such action or actions are not
settled pursuant to section 640d-2 or 640d-3 of
this title:

(1) for an accounting of all sums collected by
either tribe since the 17th day of September
1957 as trader license fees or commissions,
lease proceeds, or other similar charges for the
doing of business or the use of lands within the
joint use area, and judgment for one-half of all
sums so collected, and not paid to the other
tribe, together with interest at the rate of 6
per centum per annum compounded annually;

(2) for the determination and recovery of the
fair value of the grazing and agricultural use
by either tribe and its individual members
since the 28th day of September 1962 of the un-
divided one-half interest of the other tribe in
the lands within the joint use area, together
with interest at the rate of 6 per centum per
annum compounded annually, notwithstand-
ing the fact that the tribes are tenants in com-
mon of such lands; and

(3) for the adjudication of any claims that
either tribe may have against the other for
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damages to the lands to which title was quiet-
ed as aforesaid by the United States District
Court for the District of Arizona in such
tribes, share and share alike, subject to the
trust title of the United States, without inter-
est, notwithstanding the fact that such tribes
are tenants in common of such lands: Provided,
That the United States may be joined as a
party to such an action and, in such case, the
provisions of sections 1346(a)(2) and 1505 of
title 28 shall not be applicable to such action.

(b) Defenses

Neither laches nor the statute of limitations
shall constitute a defense to any action author-
ized by this subchapter for existing claims if
commenced within two years from December 22,
1974, or one hundred and eighty days from the
date of issuance of an order of the District Court
pursuant to section 640d-2 or 640d-3 of this title,
whichever is later.

(¢) Further original, ancillary or supplementary
actions to insure quiet enjoyment

Either tribe may institute such further origi-
nal, ancillary, or supplementary actions against
the other tribe as may be necessary or desirable
to insure the quiet and peaceful enjoyment of
the reservation lands of the tribes by the tribes
and the members thereof, and to fully accom-
plish all objects and purposes of this subchapter.
Such actions may be commenced in the District
Court by either tribe against the other, acting
through the chairman of its tribal council, for
and on behalf of the tribe, including all villages,
clans, and individual members thereof.

(d) United States as party; judgments as claims
against the United States

Except as provided in clause (3) of subsection
(a) of this section, the United States shall not be
an indispensable party to any action or actions
commenced pursuant to this section. Any judg-
ment or judgments by the District Court in such
action or actions shall not be regarded as a
claim or claims against the United States.

(e) Remedies

All applicable provisional and final remedies
and special proceedings provided for by the Fed-
eral Rules of Civil Procedure and all other rem-
edies and processes available for the enforce-
ment and collection of judgments in the district
courts of the United States may be used in the
enforcement and collection of judgments ob-
tained pursuant to the provisions of this sub-
chapter.

(Pub. L. 93-5631, §18, Dec. 22, 1974, 88 Stat. 1721.)

§ 640d-18. Reduction of livestock within joint use
area

(a) Institution of conservation practices

Notwithstanding any provision of this sub-
chapter, or any order of the District Court pur-
suant to section 640d-2 or 640d-3 of this title, the
Secretary is authorized and directed to imme-
diately commence reduction of the numbers of
all the livestock now being grazed upon the
lands within the joint use area and complete
such reductions to carrying capacity of such
lands, as determined by the usual range capac-
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ity standards as established by the Secretary
after December 22, 1974. The Secretary is di-
rected to institute such conservation practices
and methods within such area as are necessary
to restore the grazing potential of such area to
the maximum extent feasible.

(b) Survey location of monuments and fencing of
boundaries

The Secretary, upon the date of issuance of an
order of the District Court pursuant to sections
640d-7 and 640d-2 or 640d-3 of this title, shall pro-
vide for the survey location of monuments, and
fencing of boundaries of any lands partitioned
pursuant to sections 640d-7 and 640d-2 or 640d-3
of this title.

(c) Completion of surveying, monumenting, and
fencing operations and livestock reduction
program

(1) Surveying, monumenting, and fencing as
required by subsection (b) of this section shall
be completed within twelve months after July 8,
1980, with respect to lands partitioned pursuant
to section 640d-3 of this title and within twelve
months after a final order of partition with re-
spect to any lands partitioned pursuant to sec-
tion 640d-7 of this title.

(2) The livestock reduction program required
under subsection (a) of this section shall be com-
pleted within eighteen months after July 8, 1980.

(Pub. L. 93-531, §19, Dec. 22, 1974, 88 Stat. 1721;
Pub. L. 96-305, §8, July 8, 1980, 94 Stat. 932.)

AMENDMENTS
1980—Subsec. (¢). Pub. L. 96-305 added subsec. (¢).

§640d-19. Perpetual use of Cliff Spring as shrine
for religious ceremonial purposes; boundary;
piping of water for use by residents

The members of the Hopi Tribe shall have per-
petual use of Cliff Spring as shown on USGS 7%
minute Quad named Toh Ne Zhonnie Spring,
Arizona, Navajo County, dated 1968; and located
1,250 feet west and 200 feet south of the intersec-
tion of 36 degrees, 17 minutes, 30 seconds north
latitude and 110 degrees, 9 minutes west lon-
gitude, as a shrine for religious ceremonial pur-
poses, together with the right to gather
branches of fir trees growing within a 2-mile ra-
dius of said spring for use in such religious cere-
monies, and the further right of ingress, egress,
and regress between the Hopi Reservation and
said spring. The Hopi Tribe is hereby authorized
to fence said spring upon the boundary line as
follows:

Beginning at a point on the 36 degrees, 17
minutes, 30 seconds north latitude 500 feet
west of its intersection with 110 degrees, 9
minutes west longitude, the point of begin-
ning;

thence north 46 degrees west, 500 feet to a
point on the rim top at elevation 6,900 feet;

thence southwesterly 1,200 feet (in a straight
line) following the 6,900 feet contour;

thence south 46 degrees east, 600 feet;

thence north 38 degrees east, 1,300 feet to the
point of beginning, 23.8 acres more or less: Pro-
vided, That, if and when such spring is fenced,
the Hopi Tribe shall pipe the water therefrom
to the edge of the boundary as hereinabove de-
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scribed for the use of residents of the area.
The natural stand of fir trees within such
2-mile radius shall be conserved for such reli-
gious purposes.

(Pub. L. 93-5631, §20, Dec. 22, 1974, 88 Stat. 1722.)

§640d-20. Use and right of access to religious
shrines on reservation of other tribe

Notwithstanding anything contained in this
subchapter to the contrary, the Secretary shall
make reasonable provision for the use of and
right of access to identified religious shrines for
the members of each tribe on the reservation of
the other tribe where such use and access are for
religious purposes.

(Pub. L. 93-531, §21, Dec. 22, 1974, 88 Stat. 1722.)

§640d-21. Payments not to be considered as in-
come for eligibility under any other Federal
or federally assisted program or for assist-
ance under Social Security Act or for reve-
nue purposes

The availability of financial assistance or
funds paid pursuant to this subchapter may not
be considered as income or resources or other-
wise utilized as the basis (1) for denying a house-
hold or member thereof participation in any fed-
erally assisted housing program or (2) for deny-
ing or reducing the financial assistance or other
benefits to which such household or member
would otherwise be entitled to under the Social
Security Act [42 U.S.C. 301 et seq.] or any other
Federal or federally assisted program. None of
the funds provided under this subchapter shall
be subject to Federal or State income taxes.

(Pub. L. 93-531, §22, Dec. 22, 1974, 88 Stat. 1722.)

REFERENCES IN TEXT
The Social Security Act, referred to in text, is act
Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended, which is
classified generally to chapter 7 (§301 et seq.) of Title
42, The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see section 1305 of Title
42 and Tables.

§ 640d-22. Authorization for exchange of reserva-
tion lands; availability of additional reloca-
tion benefits; restrictions

The Navajo and Hopi Tribes are hereby au-
thorized to exchange lands which are part of
their respective reservations. In the event that
the tribes should negotiate and agree on an ex-
change of lands pursuant to authority granted
herein the Commissioner shall make available
125 per centum of the relocation benefits pro-
vided in sections 640d-13 and 640d-14 of this title
to members of either tribe living on land to be
exchanged to other than his or her own tribe, ex-
cept that such benefits shall be available only if,
within one hundred and eighty days of the
agreement, a majority of the adult members of
the tribe who would be eligible to relocate from
exchanged lands sign a contract with the Com-
missioner to relocate within twelve months of
the agreement or such later time as determined
by the Commissioner and such additional bene-
fits shall only be paid to those who actually re-
locate within such period.

(Pub. L. 93-5631, §23, Dec. 22, 1974, 88 Stat. 1722;

Pub. L. 96-305, §9, July 8, 1980, 94 Stat. 933; Pub.
L. 100-666, §4(b), Nov. 16, 1988, 102 Stat. 3930.)
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AMENDMENTS

1988—Pub. L. 100-666 substituted ‘‘Commissioner’ for
“Commission’” wherever appearing.

1980—Pub. L. 96-305 inserted provision authorizing the
Commission, in the event that the tribes agree on an
exchange of lands, to make available 125 per centum of
the relocation benefits provided in sections 640d-13 and
640d-14 of this title to members of either tribe living on
lands to be exchanged to other than his or her own
tribe, provided that within 180 days of the agreement,
a majority of the adult members of the tribe who would
be eligible to relocate from exchanged lands contract
with the Commission to relocate within 12 months of
the agreement or such later time as the Commission
determines and to pay these additional benefits only to
those who actually relocate within such period.

§640d-23. Separability

If any provision of this subchapter, or the ap-
plication of any provision to any person, entity
or circumstance, is held invalid, the remainder
of this subchapter shall not be affected thereby.

(Pub. L. 93-531, §24, Dec. 22, 1974, 88 Stat. 1722.)
§ 640d-24. Authorization of appropriations

(a) Purposes; amounts

(1) For the purpose of carrying out the provi-
sions of section 640d-14 of this title, there is
hereby authorized to be appropriated not to ex-
ceed $31,500,000.

(2) For the purpose of carrying out the provi-
sions of section 640d-18(a) of this title, there is
hereby authorized to be appropriated not to ex-
ceed $10,000,000.

(3) For the purpose of carrying out the provi-
sions of section 640d-18(b) of this title, there is
hereby authorized to be appropriated not to ex-
ceed $500,000.

(4) For the purpose of carrying out the provi-
sions of section 640d-13(b) of this title, there is
hereby authorized to be appropriated not to ex-
ceed $13,000,000.

(6) There is hereby authorized to be appro-
priated annually not to exceed $4,000,000 for the
expenses of the Commissioner.

(6) There is hereby authorized to be appro-
priated not to exceed $500,000 for the services
and expenses of the Mediator and the assistants
and consultants retained by him: Provided, That,
any contrary provision of law notwithstanding,
until such time as funds are appropriated and
made available pursuant to this authorization,
the Director of the Federal Mediation and Con-
ciliation Service is authorized to provide for the
services and expenses of the Mediator from any
other appropriated funds available to him and to
reimburse such appropriations when funds are
appropriated pursuant to this authorization,
such reimbursement to be credited to appropria-
tions currently available at the time of receipt
thereof.

(7) For the purpose of carrying out the provi-
sions of subsection (i) of section 640d-28 of this
title, there is authorized to be appropriated, ef-
fective in fiscal year 1981, not to exceed
$1,000,000 annually.

(8) For the purposes of carrying out the provi-
sions of section 640d-14 of this title, there is au-
thorized to be appropriated not to exceed
$30,000,000 for each of fiscal years 2003 through
2008.
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(b) Availability of sums

The funds appropriated pursuant to the au-
thorizations provided in this subchapter shall
remain available until expended.

(Pub. L. 93-531, §25, Dec. 22, 1974, 88 Stat. 1722;
Pub. L. 96-40, July 30, 1979, 93 Stat. 318; Pub. L.
96-305, §10, July 8, 1980, 94 Stat. 933; Pub. L.
98-48, July 13, 1983, 97 Stat. 244; Pub. L. 100-666,
§§2, 4(b), Nov. 16, 1988, 102 Stat. 3929, 3930; Pub.
L. 102-180, §2, Dec. 2, 1991, 105 Stat. 1230; Pub. L.
104-15, §1, June 21, 1995, 109 Stat. 189; Pub. L.
104-301, §10, Oct. 11, 1996, 110 Stat. 3652; Pub. L.
108-204, title I, §102, Mar. 2, 2004, 118 Stat. 543.)

AMENDMENTS

2004—Subsec. (a)(8). Pub. L. 108-204 substituted ‘‘for
each of fiscal years 2003 through 2008’ for ‘‘annually for
fiscal years 1995, 1996, 1997, 1998, 1999, and 2000"’.

1996—Subsec. (a)(8). Pub. L. 104-301 substituted ‘1996,
1997, 1998, 1999, and 2000’ for ‘1996, and 1997".

1995—Subsec. (a)(8). Pub. L. 104-15 substituted ‘1995,
1996, and 1997 for ‘1989, 1990, 1991, 1992, 1993, 1994, and
1995”.

1991—Subsec. (a)(8). Pub. L. 102-180 substituted ‘1991,
1992, 1993, 1994, and 1995 for ‘‘and 1991”.

1988—Subsec. (a)(4). Pub. L. 100-666, §2(1), substituted
¢°$13,000,000*" for *“$7,700,000"".

Subsec. (a)(5). Pub. L. 100-666, §4(b), substituted
“Commissioner” for ““Commission’’.
Subsec. (a)(8). Pub. L. 100-666, §2(2), substituted

€¢$30,000,000 annually for fiscal years 1989, 1990, and

1991 for ‘$15,000,000 annually for fiscal years 1983
through 1987".
1983—Subsec. (a)(4). Pub. L. 98-48, §1, substituted

*$7,700,000"" for ‘“$5,500,000"".
Subsec. (a)(8). Pub. L. 98-48, §2, added par. (8).
1980—Subsec. (a)(b). Pub. L. 96-305, §10(a), substituted
‘$4,000,000” for ‘“$1,000,000".
Subsec. (a)(7). Pub. L. 96-305, §10(b), added par. (7).
1979—Subsec. (a)(5). Pub. L. 96-40 substituted
°$1,000,000"" for ‘“$500,000"".

§ 640d-25. Discretionary fund to expedite reloca-
tion efforts

(a) Authorization of appropriations

To facilitate and expedite the relocation ef-
forts of the Commissioner, there is hereby au-
thorized to be appropriated annually, effective
in fiscal year 1981, not to exceed $6,000,000 as a
discretionary fund.

(b) Authorized uses

Funds appropriated under the authority of
subsection (a) may be used by the Commissioner
for grants, contracts, or expenditures which sig-
nificantly assist the Commissioner or assist the
Navajo Tribe or Hopi Tribe in meeting the bur-
dens imposed by this subchapter.

(¢) Funding and construction of Hopi high school
and medical center

The Secretary of the Interior and the Sec-
retary of Health and Human Services, as appro-
priate, shall assign the highest priority, in the
next fiscal year after July 8, 1980, to the funding
and construction of the Hopi high school and
Hopi medical center consistent with any plans
already completed and approved by appropriate
agencies of the respective departments.

(Pub. L. 93-531, §27, as added Pub. L. 96-305, §11,
July 8, 1980, 94 Stat. 933; amended Pub. L.
100-666, §§3, 4(b), Nov. 16, 1988, 102 Stat. 3929,
3930.)
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AMENDMENTS

1988—Subsec. (a). Pub. L. 100-666, §4(b), substituted
“Commissioner’ for “Commission’.

Subsec. (b). Pub. L. 100-666, §3, amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘“Such funds may only be used by the Commission
to—

‘(1) match or pay not to exceed 30 per centum of
any grant, contract, or other expenditure of the Fed-
eral Government, State or local government, tribal
government or chapter, or private organization for
the benefit of the Navajo or Hopi Tribe, if such grant,
contract, or expenditure would significantly assist
the Commission in carrying out its responsibilities or
assist either tribe in meeting the burdens imposed by
this subchapter;

‘‘(2) engage or participate, either directly or by con-
tract, in demonstration efforts to employ innovative
energy or other technologies in providing housing
and related facilities and services in the relocation
and resettlement of individuals under this sub-
chapter.

Not to exceed 5 per centum of such funds may be used
for the administrative expenses of the Commission in
carrying out this section.”

§640d-26. Implementation requirements
(a) Environmental impact provisions

No action taken pursuant to, in furtherance
of, or as authorized by this subchapter, shall be
deemed a major Federal action for purposes of
the National Environmental Policy Act of 1969,
as amended [42 U.S.C. 4321 et seq.].

(b) Transfer of public lands

Any transfer of public lands pursuant to this
subchapter shall be made notwithstanding the
provisions of sections 1782 and 1752(g) of title 43.

(Pub. L. 93-531, §28, as added Pub. L. 96-305, §11,
July 8, 1980, 94 Stat. 933.)

REFERENCES IN TEXT

National Environmental Policy Act of 1969, as amend-
ed, referred to in subsec. (a), is Pub. L. 91-190, Jan. 1,
1970, 83 Stat. 852, as amended, which is classified gener-
ally to chapter 55 (§4321 et seq.) of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 4321 of Title 42 and Tables.

§640d-27. Attorney fees, costs and expenses for
litigation or court action

(a) Payment by Secretary; authorization of ap-
propriations

In any litigation or court action between or
among the Hopi Tribe, the Navajo Tribe and the
United States or any of its officials, depart-
ments, agencies, or instrumentalities, arising
out of the interpretation or implementation of
this subchapter, as amended, the Secretary shall
pay, subject to the availability of appropria-
tions, attorney’s fees, costs and expenses as de-
termined by the Secretary to be reasonable. For
each tribe, there is hereby authorized to be ap-
propriated not to exceed $120,000 in fiscal year
1981, $130,000 in fiscal year 1982, $140,000 in fiscal
year 1983, $150,000 in fiscal year 1984, and $160,000
in fiscal year 1985, and each succeeding year
thereafter until such litigation or court action
is finally completed.

(b) Award by court; reimbursement to Secretary

Upon the entry of a final judgment in any such
litigation or court action, the court shall award
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reasonable attorney’s fees, costs and expenses to
the party, other than the United States or its of-
ficials, departments, agencies, or instrumental-
ities, which prevails or substantially prevails,
where it finds that any opposing party has un-
reasonably initiated or contested such litiga-
tion. Any party to whom such an award has been
made shall reimburse the United States out of
such award to the extent that it has received
payments pursuant to subsection (a) of this sec-
tion.

(c) Excess difference between award of court and
award of Secretary treated as final judgment
of Court of Claims

To the extent that any award made to a party
against the United States pursuant to sub-
section (b) of this section exceeds the amount
paid to such party by the United States pursu-
ant to subsection (a) of this section, such dif-
ference shall be treated as if it were a final judg-
ment of the Court of Claims under section 2517
of title 28.

(d) Litigation or court actions applicable

This section shall apply to any litigation or
court action pending upon July 8, 1980, in which
a final order, decree, judgment has not been en-
tered, but shall not apply to any action author-
ized by section 640d-7 or 640d-17(a) of this title.

(Pub. L. 93-5631, §29, as added Pub. L. 96-305, §11,
July 8, 1980, 94 Stat. 934.)

REFERENCES IN TEXT

The Court of Claims, referred to in subsec. (¢), and
the Court of Customs and Patent Appeals were merged
effective Oct. 1, 1982, into a new United States Court of
Appeals for the Federal Circuit by Pub. L. 97-164, Apr.
2, 1982, 96 Stat. 25, which also created a United States
Claims Court [now United States Court of Federal
Claims] that inherited the trial jurisdiction of the
Court of Claims. See sections 48, 171 et seq., 791 et seq.,
and 1491 et seq. of Title 28, Judiciary and Judicial Pro-
cedure.

§ 640d-28. Life estates
(a) Omitted

(b) Application for lease; contents; filing date; ex-
tension

Any Navajo head of household who desires to
do so may submit an application for a life estate
lease to the Commissioner. Such application
shall contain such information as the Commis-
sioner may prescribe by regulation, such regula-
tion to be promulgated by the Commissioner
within ninety days of July 8, 1980. To be consid-
ered, such application must be filed with the
Commissioner on or before April 1, 1981: Pro-
vided, That the Commissioner may, for good
cause, grant an extension of one hundred and
eighty days.

(c) Application groupings

Upon receipt of applications filed pursuant to
this section, the Commissioner shall group them
in the following order:

(A) Applicants who are determined to be at
least 50 per centum disabled as certified by a
physician approved by the Commissioner.
Such applicants shall be ranked in the order of
the severity of their disability.
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(B) Applicants who are not at least 50 per
centum disabled shall be ranked in order of
their age with oldest listed first and the
youngest listed last: Provided, That, if any ap-
plicant physically resides in quarter quad Nos.
78 NW, 77 NE, 77T NW, 55 SW, or 54 SE as des-
ignated on the Mediator’s partition map, such
applicant shall be given priority over another
applicant of equal age.

(C) Applicants who did not, as of December
22, 1974, and continuously thereafter, maintain
a separate place of abode and actually remain
domiciled on Hopi partitioned lands, and who,
but for this subsection would be required to re-
locate, shall be rejected by the Commissioner.

(D) Applicants who were not at least forty-
nine years of age on December 22, 1974, or are
not at least 50 per centum disabled, shall also
be rejected by the Commissioner.

(d) Number of leases; priorities

The Commissioner shall have authority to
award life estate leases to not more than one
hundred and twenty applicants with first prior-
ity being given to applicants listed pursuant to
subsection (c)(A) and the next priority being
given to the applicants listed pursuant to sub-
section (¢)(B), in order of such listing.

(e) Area; allowable livestock; assistance by Sec-
retary in feeding livestock

Each life estate lease shall consist of a fenced
area not exceeding ninety acres of land which
shall include the life tenant’s present residence
and may be used by the life tenant to feed not
to exceed twenty-five sheep units per year or
equivalent livestock. The Secretary, under ex-
isting authority, shall make available to life es-
tate tenants such assistance during that tenure,
as may be necessary to enable such tenant to
feed such livestock at an adequate nutritional
level.

(f) Individuals permitted to reside; regulations

No person may reside on a life estate other
than the life tenant, his or her spouse, and
minor dependents, and/or such persons who are
necessarily present to provide for the care of the
life tenant. The Commissioner shall promulgate
regulations to carry out the intent of this sub-
section.

(g) Termination

The life estate tenure shall end by voluntary
relinquishment, or at the death of the life ten-
ant or the death of his or her spouse, whichever
occurs last: Provided, That each survivorship
right shall apply only to those persons who were
lawfully married to each other on or before July
8, 1980.

(h) Relocation benefits upon voluntary relin-
quishment; compensation upon death of life
tenant or surviving spouse; relocation of de-
pendents

Nothing in this section shall be construed as
prohibiting any such applicant who receives a
life estate lease under this section from relin-
quishing, prior to its termination, such estate at
any time and voluntarily relocating. Upon vol-
untary relinquishment of such estate, by such
means or instrument as the Secretary shall pre-
scribe, such applicant shall be entitled to reloca-
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tion benefits from the Secretary comparable to
those provided by section 640d-14 of this title.
For life estates terminated by the death of the
life tenant or his or her surviving spouse, com-
pensation shall be paid to the estate of the de-
ceased life tenant or surviving spouse based on
the fair market value of the habitation and im-
provements at the time of the expiration of such
tenure and not before. Such payment shall be in
lieu of any other payment pursuant to sub-
section (a) of section 640d-14 of this title. Assist-
ance provided pursuant to section 640d-14(b) of
this title, shall be paid to any head of household
lawfully residing on such life estate pursuant to
subsection (f) of this section who is required to
move by the termination of such life estate by
the death of the life tenant and his or her sur-
viving spouse and who does not maintain a resi-
dence elsewhere. Compensation under section
640d-14(a) of this title shall be paid and distrib-
uted in accordance with the last will and testa-
ment of the life tenant or surviving spouse or, in
the event no valid last will and testament is
left, compensation shall be paid and distributed
to his or her heirs in accordance with existing
Federal law. Upon termination of a life estate
by whatever means, the dependents residing
with the individuals having such life estate so
terminated shall have ninety days following
such termination within which to relocate.

(i) Payment of fair market rental value

The Secretary shall pay, on an annual basis,
the fair market rental value of such life estate
leases to the tribe to whom the lands leased
were partitioned.

(j) Improvements

Nothing in this subchapter or any other law
shall be construed to prevent a life tenant from
making reasonable improvements on the life es-
tate which are related to the residence and agri-
cultural purposes of the life tenancy.

(k) Additional leases for Hopi heads of household

The Commissioner is authorized to grant not
to exceed ten additional life estate leases to
Hopi heads of household residing on Navajo-par-
titioned lands under such terms of this section
as may be appropriate.

(Pub. L. 93-531, §30, as added Pub. L. 96-305, §11,
July 8, 1980, 94 Stat. 934; amended Pub. L.
100-666, §4(b), Nov. 16, 1988, 102 Stat. 3930.)

CODIFICATION

Subsec. (a) provided for the
640d-4(a)(4) of this title.

AMENDMENTS

1988—Subsecs. (b) to (d), (f), (k). Pub. L. 100-666 sub-
stituted ‘“‘Commissioner’” for ‘“Commission’ wherever
appearing.

repeal of section

§ 640d-29. Restrictions on lobbying; exception

(a) Except as provided in subsection (b), no
person or entity who has entered into a contract
with the Commissioner to provide services under
this subchapter may engage in activities de-
signed to influence Federal legislation on any
issue relating to the relocation required under
this subchapter.

(b) Subsection (a) shall not apply to the Nav-
ajo Tribe or the Hopi Tribe, except that such
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tribes shall not spend any funds received from
the Office in any activities designed to influence
Federal legislation.

(Pub. L. 93-5631, §31, as added Pub. L. 100-666, §5,
Nov. 16, 1988, 102 Stat. 3931.)

§640d-30. Navajo Rehabilitation Trust Fund

(a) Establishment

There is hereby established in the Treasury of
the United States a trust fund to be known as
the ‘“Navajo Rehabilitation Trust Fund’’, which
shall consist of the funds transferred under sub-
section (b) and of the funds appropriated pursu-
ant to subsection (f) and any interest or invest-
ment income accrued on such funds.

(b) Deposit of income into Fund

All of the net income derived by the Navajo
Tribe from the surface and mineral estates of
lands located in New Mexico that are acquired
for the benefit of the Navajo Tribe under section
640d-10 of this title shall be deposited into the
Navajo Rehabilitation Trust Fund.

(¢) Secretary as trustee; investment of funds

The Secretary shall be the trustee of the Nav-
ajo Rehabilitation Trust Fund and shall be re-
sponsible for investment of the funds in such
Trust Fund.

(d) Availability of funds; purposes

Funds in the Navajo Rehabilitation Trust
Fund, including any interest or investment ac-
cruing thereon, shall be available to the Navajo
Tribe, with the approval of the Secretary, solely
for purposes which will contribute to the con-
tinuing rehabilitation and improvement of the
economic, educational, and social condition of
families, and Navajo communities, that have
been affected by—

(1) the decison?! in the Healing case, or relat-
ed proceedings,

(2) the provision?2 of this subchapter, or

(3) the establishment by the Secretary of the

Interior of grazing district number 6 as land

for the exclusive use of the Hopi Tribe.

(e) Conceptual framework for expenditure of
funds

By December 1, 1989, the Secretary of the Inte-
rior, with the advice of the Navajo Tribe and the
Office of Navajo and Hopi Indian Relocation,
shall submit to the Congress a conceptual
framework for the expenditure of the funds au-
thorized for the Navajo Rehabilitation Trust
Fund. Such framework is to be consistent with
the purposes described in subsection (d) of this
section.

(f) Termination of Trust Fund

The Navajo Rehabilitation Trust Fund shall
terminate when, upon petition by the Navajo
Tribe, the Secretary determines that the goals
of the Trust Fund have been met and the United
States has been reimbursed for funds appro-
priated under subsection (f). All funds in the
Trust Fund on such date shall be transferred to
the general trust funds of the Navajo Tribe.

180 in original. Probably should be ‘““decision’.
280 in original. Probably should be ‘“‘provisions’.
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(g) Authorization of appropriations; reimburse-
ment of General Fund

There is hereby authorized to be appropriated
for the Navajo Rehabilitation Trust Fund not3
exceed $10,000,000 in each of fiscal years 1990,
1991, 1992, 1993, 1994 and 1995. The income from
the land referred to in subsection (b) of this sec-
tion shall be used to reimburse the General
Fund of the United States Treasury for amounts
appropriated to the Fund.

(Pub. L. 93-531, §32, as added Pub. L. 100-666, §7,
Nov. 16, 1988, 102 Stat. 3932; amended Pub. L.
101-121, title I, §120, Oct. 23, 1989, 103 Stat. 722.)

CODIFICATION

Another section 32 of Pub. L. 93-531 was enacted by
Pub. L. 100-696, title IV, §407, Nov. 18, 1988, 102 Stat.
4593, and is classified to section 640d-31 of this title.

AMENDMENTS
1989—Subsecs. (e) to (g). Pub. L. 101-121 added subsec.

(e) and redesignated former subsecs. (e) and (f) as (f)
and (g), respectively.

§640d-31. Residence of families eligible for relo-
cation assistance

Nothing in this subchapter prohibits the Com-
missioner from providing relocation assistance
to families certified as eligible, regardless of
their current place of residence, with funds ap-
propriated to implement this subchapter.

(Pub. L. 93-531, §32, as added Pub. L. 100-696,
title IV, §407, Nov. 18, 1988, 102 Stat. 4593.)

CODIFICATION

Another section 32 of Pub. L. 93-531 was enacted by
Pub. L. 100-666, §7, Nov. 16, 1988, 102 Stat. 3932, and is
classified to section 640d-30 of this title.

SUBCHAPTER XXIII—HOPI TRIBE:
INDUSTRIAL PARK

§641. Congressional findings and declaration of
purpose

For the purpose of assisting in the economic
advancement and contributing to the general
welfare of the Hopi Indian Tribe of Arizona, the
Congress hereby finds it to be fitting and appro-
priate to provide the Hopi Tribal Council with
certain powers of self-determination that are
necessary to enable the Hopi people to carry out
the effective development and operation of the
Hopi Industrial Park, which is located in the
counties of Navajo and Coconino in the State of
Arizona.

(Pub. L. 91-264, §1, May 22, 1970, 84 Stat. 260.)
§ 642. Powers of Tribal Council

The Hopi Tribal Council shall have the follow-
ing powers:

(a) Sale of lands

To sell any part of the lands within the Hopi

Industrial Park.

(b) Mortgages or deeds of trust; law governing
mortgage foreclosure or sale; United States
as party; removal of cases; appeals

To execute mortgages upon, or deeds of trust
to, the lands within said Hopi Industrial Park.

380 in original. Probably should be ‘‘not to™.
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5 U.S.C. § 702 - Right of review

A person suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a relevant
statute, is entitled to judicial review thereof. An action in a court of the
United States seeking_relief other than money damages and stating a claim
that an_agency or an officer or employee thereof acted or failed to act in an
official capacity or under color of legal authority shall not be dismissed
nor_relief therein be denied on the ground that it is against the United States
or that the United States is an indispensable party. The United States may
be named as a defendant in any such action, and a judgment or decree may
be entered against the United States: Provided, That any mandatory or
injunctive decree shall specify the Federal officer or officers (by name or by
title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power or
duty of the court to dismiss any action or deny_relief on any other
appropriate legal or equitable ground; or (2) confers authority to
grant_relief if any other statute that grants consent to suit expressly or
impliedly forbids the_relief which is sought.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 94-574, §1, Oct. 21,
1976, 90 Stat. 2721.)
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5 U.S.C. § 706

Current through PL 115-231, approved 8/8/18.

United States Code Service - Titles 1 through 54 > TITLE 5.
GOVERNMENT ORGANIZATION AND EMPLOYEES > PART I. THE
AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

Notice

" Part 1 of 3. You are viewing a very large document that has been divided
into parts.

8§ 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court
shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms
of an agency action. The reviewing court shall--

(1)compel agency action unlawfully withheld or unreasonably
delayed; and

(2)hold unlawful and set aside agency action, findings, and
conclusions found to be--

(A)arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B)contrary to constitutional right, power, privilege, or immunity;

(C)in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D)without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title [5 USCS §§ 556 and 557] or

otherwise reviewed on the record of an agency hearing provided
by statute; or
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(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole

record or those parts of it cited by a party, and due account shall be taken of
the rule of prejudicial error.
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28 U.S.C. § 1291

28 USCS § 1291
Current through PL 115-231, approved 8/8/18

United States Code Service - Titles 1 through 54 > TITLE 28. JUDICIARY AND JUDICIAL
PROCEDURE > PART IV. JURISDICTION AND VENUE > CHAPTER 83. COURTS OF
APPEALS

Notice

" Part 1 of 2. You are viewing a very large document that has been divided into parts.

§ 1291. Final decisions of district courts

The courts of appeals (other than the United States Court of Appeals for the Federal
Circuit) shall have jurisdiction of appeals from all final decisions of the district courts
of the United States, the United States District Court for the District of the Canal
Zone, the District Court of Guam, and the District Court of the Virgin Islands, except
where a direct review may be had in the Supreme Court. The jurisdiction of the
United States Court of Appeals for the Federal Circuit shall be limited to the
jurisdiction described in sections 1292(c) and (d) and 1295 of this title [28 USCS §$§
1292(c) and (d) and 1295].

This section rephrases and simplifies paragraphs "First", "Second", and "Third" of
section 225(a) of title 28, U.S.C., 1940 ed., which referred to each Territory and
Possession separately, and to sections 61 and 62 of the Canal Zone Code, section
933(a)(1) of said title relating to jurisdiction of appeals in tort claims cases, and the
provisions of section 1356 of title 48, U.S.C., 1940 ed., relating to jurisdiction of
appeals from final judgments of the district court for the Canal Zone.

Prior law and revision:
Derivation U.S. Code Revised Statutes and Statutes at Large

............ 5 USC Sec. 1009(e) June 11, 1946, ch 324,

Sec. 10(e), 60 Stat. 243.

The district courts for the districts of Hawaii and Puerto Rico are embraced in the
term "district courts of the United States."
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(See definitive section 451 of this title.)

Paragraph "Fourth" of section 225(a) of title 28, U.S.C., 1940 ed., is
incorporated in section 1293 of this title.

Words "Fifth. In the United States Court for China, in all cases" in said section
225(a) were omitted. (See reviser's note under section 411 of this title.)

Venue provisions of section 1356 of title 48, U.S.C., 1940 ed., are
incorporated in section 1295 of this title.

Section 61 of title 7 of the Canal Zone Code is also incorporated in sections 1291
and 1295 of this title.

In addition to the jurisdiction conferred by this chapter, the courts of appeals
also have appellate jurisdiction in proceedings under Title 11, Bankruptcy, and
jurisdiction to review:

(3)Orders of the Secretary of the Treasury denying an application for,
suspending, revoking, or annulling a basic permit under chapter 8 of title
27;

(4) Orders of the Interstate Commerce Commission, the Federal Communications
Commission, the Civil Aeronautics Board, the Board of Governors of the Federal
Reserve System and the Federal Trade Commission, based on violations of the
antitrust laws or unfair or deceptive acts, methods, or practices in commerce;

(5) Orders of the Secretary of the Army under sections 504, 505 and 516 of title
33, U.S.C., 1940 ed., Navigation and Navigable Waters;

(6) Orders of the Civil Aeronautics Board under chapter 9 of title 49, except
orders as to foreign air carriers which are subject to the President's approval;

(7) Orders under chapter 1 of title 7, refusing to designate boards of trade as
contract markets or suspending or revoking such designations, or excluding
persons from trading in contract markets;

(8) Orders of the Federal Power Commission under chapter 12 of title 16;

(9) Orders of the Federal Security Administrator under section 371(e) of title 21,
in a case of actual controversy as to the validity of any such order, by any person
adversely affected thereby;

(10) Orders of the Federal Power Commission under chapter 15B of title 15;
(11) Final orders of the National Labor Relations Board;

(12) Cease and desist orders under section 193 of title 7;

(13) Orders of the Securities and Exchange Commission;

(14) Orders to cease and desist from violating section 1599 of title 7;
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(15) Wage orders of the Administrator of the Wage and Hour Division of the
Department of Labor under section 208 of title 29;

(14) Orders under sections s1r and 1641 of title 19, u.s.C., 1940 ed., Customs
Duties. The courts of appeals also have jurisdiction to enforce:

(1) Orders of the Interstate Commerce Commission, the Federal
Communications Commission, the Civil Aeronautics Board, the Board
of Governors of the Federal Reserve system, and the Federal Trade
Commission, based on violations of the antitrust laws or unfair or
deceptive acts, methods, or practices in commerce;

(2) Final orders of the National Labor Relations Board;
(3) Orders to cease and desist from violating section 1599 of title 7.

The Court of Appeals for the District of Columbia also has jurisdiction to review
orders of the Post Office Department under section 576 of title 39 relating to
discriminations in sending second-class publications by freight; Maritime Commission
orders denying transfer to foreign registry of vessels under subsidy contract; sugar
allotment orders; decisions of the Federal Communications Commission granting or
refusing applications for construction permits for radio stations, or for radio station
licenses, or for renewal or modification of radio station licenses, or suspending any
radio operator's license.

Changes were made in phraseology.
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28 U.S.C. § 1331

28 USCS § 1331

Current through PL 115-231,
approved 8/8/18

United States Code Service - Titles 1 through 54 > TITLE 28. JUDICIARY AND JUDICIAL
PROCEDURE > PART IV. JURISDICTION AND VENUE > CHAPTER 85. DISTRICT
COURTS; JURISDICTION

Notice

"™ Part 1 of 2. You are viewing a very large document that has been divided into parts.

§ 1331. Federal question

The district courts shall have original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States.

History

(June 25, 1948, ch 646,62 Stat. 930; July 25, 1958, P.L. 85-554, § 1, 72 Stat. 415;
Oct. 21,
1976, P.L. 94-574, § 2, 90 Stat. 2721; Dec. 1, 1980, P.L. 96-486, § 2(a), 94 Stat.
2369.)

Prior law and revision:

Based on title 28, U.S.C., 1940 ed., § 41(1) (Mar. 3, 1911, ch. 231, § 24, P 1, 36 Stat.
1091;
May 14, 1934, ch. 283, § 1, 48 Stat. 775; Aug. 21, 1937, ch. 726, § 1, 50 Stat. 738;
Apr. 20,
1940, ch. 117, 54 Stat. 143).

Jurisdiction of federal questions arising under other sections of this chapter is not
dependent upon the amount in controversy. (See annotations under former section
41 of title 28, U.S.C.A., and 35 C.J.S., p. 833 et seq., Sec. 30-43. See, also, reviser's
note under section 1332 of this title.)

Words "wherein the matter in controversy exceeds the sum or value of $ 3,000,
exclusive of interest and costs," were added to conform to rulings of the Supreme
Court. See construction of provision relating to jurisdictional amount requirement in
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cases involving a Federal question in United States v. Sayward, 16 S.Ct. 371, 160
U.S. 493, 40 L.Ed. 508; Fishback v. Western Union

Tel. Co., 16 S.Ct. 506, 161 U.S. 96, 40 L.Ed. 630; and Halt v. Indiana Manufacturing
Co., 1900

20 S.Ct. 272, 176 U.S. 68, 44 L.Ed. 374.

Words "all civil actions" were substituted for "all suits of a civil nature, at
common law or in equity" to conform with Rule 2 of the Federal Rules of Civil
Procedure.

Words "or treaties" were substituted for "or treaties made, or which shall be made
under their authority," for purposes of brevity.

The remaining provisions of section 41(1) of title 28, U.S.C., 1940 ed., are
incorporated in sections 1332, 1341, 1342, 1345, 1354, and 1359 of this title.

Changes were made in arrangement and phraseology.
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25 CFR § 700.1 - Purpose.

§ 700.1 Purpose.

The purpose of this part is to implement provisions of the Act of December
22, 1974 (Pub. L. 93-531, 88 Stat. 1712 as amended by Pub. L. 96-305, 94
Stat. 929), hereinafter referred to as the Act, in accordance with the
following objectives -

(a) To insure that persons displaced as a result of the Act are treated fairly,
consistently, and equitably so that these persons will not suffer the
disproportionate adverse, social, economic, cultural and other impacts of
relocation.

(b) To set forth the regulations and procedures by which the Commission
shall operate; and implement the provisions of the Act.

(c) To establish standards consistent with those established in the
implementation of the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (84 Stat. 1894, 42 U.S.C. 4601 et. seq., Pub.
L. 91-646), hereinafter referred to as the Uniform Act.

(d) To insure that owners of habitations and other improvements to be
acquired pursuant to the Act are treated fairly and consistently, to
encourage and expedite acquisition by agreements with such owners, to
minimize litigation, relieve congestion in the courts and to promote public
confidence in the Commission's relocation program.

(e) To facilitate development of a relocation plan according to the Act and
carry out the directed relocation as promptly and fairly as possible, with a
minimum of hardship and discomfort to the relocation, in accordance with
the Act.
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25 C.F.R. § 700.147

25 CFR 700.147

This document is current through the August 22, 2018 issue of the Federal Register.
with the exception of the following which all affect title 48 (83 FR 42568, 83 FR
42569, 83 FR 42570, 83
FR 42571, 83 FR 42579). Title 3 is current through August 3, 2018.

Code of Federal Regulations > TITLE 25 -- INDIANS > CHAPTER IV -- THE OFFICE OF
NAVAJO AND HOPI INDIAN RELOCATION > PART 700 -- COMMISSION OPERATIONS
AND RELOCATION PROCEDURES > SUBPART C -- GENERAL RELOCATION
REQUIREMENTS

§ 700.147 Eligibility.

17) To be eligible for services provided for under the Act, and these
regulations, the head of household and/or immediate family must have been
residents on 12/22/74 of an area partitioned to the Tribe of which they were not

members.

(18) The burden of proving residence and head of household status is on the
applicant.

(19) Eligibility for benefits is further restricted by 25 U.S.C. 6400-13(c) and
14(c).

(20) Individuals are not entitled to receive separate benefits if it is

determined that they are members of a household which has received

benefits.

(21) Relocation benefits are restricted to those who qualify as heads-of-

household as of July 7, 1986.

Statutory Authority

Pub. L. 99-590; Pub. L. 93-531, 88 Stat. 1712 as amended by Pub. L. 96-305, 94 Siat.
929,

Pub. L. 100-666, 102 Stat. 3929 (25 U.S.C. 640d).

Governments : Native Americans : Authority &

Jurisdiction Governments : Native Americans :

Property Rights

Real Property Law : Estates : Concurrent Ownership : Partition Actions
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Governments : Native Americans : Authority & Jurisdiction

Whitehair v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1892
(9th Cir Feb. 3, 1997).

Overview: A Navajo tribal member was not entitled to relocation assistance benefits
under the Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, because she was not the
head of her household as required; the tribal member did not show that the denial of
her request for benefits was arbitrary.

(6) The Act Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d authorizes relocation
assistance benefits for heads of households who moved from land partitioned
to the tribe of which they are not a member. In order to qualify for relocation
benefits, an applicant must satisfy three requirements: 1) she must prove
that on December 22, 1974, she was a legal resident of an area partitioned
under the Settlement Act, 2) she must not be a member of the tribe that
received the partitioned land, and 3) she must have been a head of household
at the time of relocation. 25 C.F.R. § 700.147. Go To Headnote

Akee v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1905 (9th Cir
Feb. 3, 1997).

Overview: The trial court did not err in granting summary judgment to the Office of
Navajo and Hopi Indian Relocation (ONHIR) in a tribal member's appeal of the
ONHIR's denial of her request for relocation benefits under 25 U.S.C.S. § 640d
because the member had not established that the ONHIR's action was inconsistent with
its own standards.

» The Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, authorizes, inter alia,
relocation assistance benefits for heads of households who moved from land
partitioned to the tribe of which they are not a member. In order to qualify for
relocation benefits, an applicant must satisfy three requirements: (1) a Native
American must prove that on December 22, 1974, she was a legal resident of
an area partitioned under the Settlement Act, (2) she must not be a member
of the tribe that received the partitioned land, and (3) she must have been a
head of household at the time of relocation. 25 C.F.R. § 700.147.

Governments : Native Americans : Property Rights

Whitehair v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1892
(9th Cir Feb. 3, 1997).

rview: A Navajo tribal member was not entitled to relocation assistance benefits under
the Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, because she was not the head of
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her household as required; the tribal member did not show that the denial of her request
for benefits was arbitrary.

» The Act Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d authorizes relocation
assistance benefits for heads of households who moved from land partitioned
to the tribe of which they are not a member. In order to qualify for relocation
benefits, an applicant must satisfy three requirements: 1) she must prove
that on December 22, 1974, she was a legal resident of an area partitioned
under the Settlement Act, 2) she must not be a member of the tribe that
received the partitioned land, and 3) she must have been a head of household
at the time of relocation. 25 C.F.R. § 700.147. Go To Headnote

Akee v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1905 (9th Cir
Feb. 3, 1997).

Overview: The trial court did not err in granting summary judgment to the Office of
Navajo and Hopi Indian Relocation (ONHIR) in a tribal member's appeal of the
ONHIR's denial of her request for relocation benefits under 25 U.S.C.S. § 640d
because the member had not established that the ONHIR's action was inconsistent with
its own standards.

« The Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, authorizes, inter alia,
relocation assistance benefits for heads of households who moved from land
partitioned to the tribe of which they are not a member. In order to qualify for
relocation benefits, an applicant must satisfy three requirements: (1) a Native
American must prove that on December 22, 1974, she was a legal resident of
an area partitioned under the Settlement Act, (2) she must not be a member
of the tribe that received the partitioned land, and (3) she must have been a
head of household at the time of relocation. 25 C.F.R. § 700.147. Go To
Headnote

Akee v. Office of Navajo & Hopi Indian Relocation, 907 F. Supp. 315, 1995 U.S. Dist.
LEXIS 17661 (D Ariz Nov. 4, 1995).

Overview: Summary judgment was granted to the Office of Navajo and Hopi Indian
Relocation in a Native American's appeal of the denial of her claim for relocation
assistance benefits pursuant to the Navajo-Hopi Settlement Act because substantial
evidence supported the decision that the Native American did not live on the area
partitioned to another tribe.

* In order to be entitled to receive relocation benefits under the Navajo-Hopi
Settlement Act, 25 U.S.C.S. § 640d et seq., a claimant must meet three
requirements. First, she must show that, on December 22, 1974, she was a legal
resident of an area partitioned by the Settlement Act to the Tribe of which she is
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not a member. 25 C.F.R. § 700.147(a) (1986). Second, she must not be a
member of the Tribe which received the partitioned land. 25 C.F.R. § 700.147(a).
Third, she must have been a head of a household and/or immediate family at
the time when she moved from the partitioned land.

Bedoni v. Navajo-Hopi Indian Relocation Com., 878 F.2d 1119, 1989 U.S. App. LEXIS
8828 (9th Cir June 20, 1989).

Overview: Navajo-Hopi Indian Relocation Commission breached the fiduciary
obligation it owed to a Navajo family entitled to benefits under the Settlement Act when
it encouraged the family to take the risk of deleting their children from their application.

» Pursuant to federal regulations, a displaced person entitled to replacement-
housing benefits has to be the head of a Navajo or Hopi household residing
within the Joint Use Area and relocated as a consequence of the Settlement
Act, 25 U.S.C.S. §§ 6404d-12 to 640d-15. 25 C.F.R._ § 700.147 (1982).
Residency is established by fulfilling either of the following criteria: (1) Current
Occupancy, (2) Maintenance of substantial recurring contacts with an
identifiable homesite although the individual is temporarily away for any of the
following reasons: (i) Employment, (ii) Education. 25 C.F.R. § 700.97 (1982).
Go To Headnote

Real Property Law : Estates : Concurrent Ownership : Partition Actions

Whitehair v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1892
(9th Cir Feb. 3, 1997).

Overview: A Navajo tribal member was not entitled to relocation assistance benefits
under the Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, because she was not the
head of her household as required; the tribal member did not show that the denial of
her request for benefits was arbitrary.

« The Act Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d authorizes relocation
assistance benefits for heads of households who moved from land partitioned
to the tribe of which they are not a member. In order to qualify for relocation
benefits, an applicant must satisfy three requirements: 1) she must prove
that on December 22, 1974, she was a legal resident of an area partitioned
under the Settlement Act, 2) she must not be a member of the tribe that
received the partitioned land, and 3) she must have been a head of household
at the time of relocation. 25 C.F.R. § 700.147. Go To Headnote

Akee v. Office of Navajo & Hopi Indian Relocation, 1997 U.S. App. LEXIS 1905 (9th Cir
Feb. 3, 1997).
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Overview: The trial court did not err in granting summary judgment to the Office of
Navajo and Hopi Indian Relocation (ONHIR) in a tribal member's appeal of the
ONHIR's denial of her request for relocation benefits under 25 U.S.C.S. § 640d
because the member had not established that the ONHIR's action was inconsistent with
its own standards.

« The Navajo-Hopi Settlement Act, 25 U.S.C.S. § 640d, authorizes, inter alia,
relocation assistance benefits for heads of households who moved from land
partitioned to the tribe of which they are not a member. In order to qualify for
relocation benefits, an applicant must satisfy three requirements: (1) a Native
American must prove that on December 22, 1974, she was a legal resident of
an area partitioned under the Settlement Act, (2) she must not be a member
of the tribe that received the partitioned land, and (3) she must have been a
head of household at the time of relocation. 25 C.F.R. § 700.147. Go To
Headnote
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25 CFR 700.69 (up to date as of 7/18/2025)

Head of household. 25 CFR 700.69 (July 18, 2025)

This content is from the eCFR and is authoritative but unofficial.

Title 25 —Indians

Chapter IV —The Office of Navajo and Hopi Indian Relocation
Part 700 —Commission Operations and Relocation Procedures
Subpart A —General Policies and Instructions

Definitions

Authority: Pub. L. 99-590; Pub. L. 93-531, 88 Stat. 1712 as amended by Pub. L. 96-305, 94 Stat. 929, Pub. L. 100-666, 102 Stat.
3929 (25 U.S.C. 640d).

Source: 47 FR 2092, Jan. 14, 1982, unless otherwise noted.

§ 700.69 Head of household.

(a) Household. A household is:

1) A group of two or more persons living together at a specific location who form a unit of permanent
and domestic character.

(2) A single person who at the time his/her residence on land partitioned to the Tribe of which he/she is

not a member actually maintained and supported him/herself or was legally married and is now
legally divorced.

(b) Head of household. The head of household is that individual who speaks on behalf of the members of the
household and who is designated by the household members to act as such.

(c) Inorder to qualify as a head of household, the individual must have been a head of household as of the
time he/she moved from the land partitioned to a tribe of which they were not a member.

[49 FR 22278, May 29, 1984]

25 CFR 700.69(c) (enhanced display) page1of1



Case: 25-2213, 07/21/2025, DktEntry: 16.1, Page 74 of 79

REGULATIONS

Fed. R. App. Proc. 4(a)(1)(B)ii

USCS Fed Rules App Proc R 4

Current through changes received
August 9, 2018.

USCS Court Rules > Federal Rules of Appellate Procedure > Il. Appeal from a
Judgment or Order of a District Court

Rule 4. Appeal as of Right-When Taken

(16) Appeal in a Civil Case.
(A) Time for Filing a Notice of Appeal.

« In acivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4),
and 4(c), the notice of appeal required by Rule 3 must be filed with
the district clerk within 30 days after entry of the judgment or order
appealed from.

» The notice of appeal may be filed by any party within 60 days after
entry of the judgment or order appealed from if one of the parties is:

+ the United States;
» a United States agency;
« a United States officer or employee sued in an official capacity; or

« acurrent or former United States officer or employee sued in an
individual capacity for an act or omission occurring in connection
with duties performed on the United States' behalf-including all
instances in which the United States represents that person when
the judgment or order is entered or files the appeal for that person.

« An appeal from an order granting or denying an application for a writ
of error
coram nobis is an appeal in a civil case for purposes of Rule 4(a).

(B) Filing Before Entry of Judgment. A notice of appeal filed
after the court announces a decision or order — but before the entry
of the judgment or order — is treated as filed on the date of and after
the entry.
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(C) Multiple Appeals. If one party timely files a notice of appeal, any
other party may file a notice of appeal within 14 days after the date when
the first notice was filed, or within the time otherwise prescribed by this
Rule 4(a), whichever period ends later.

(D) Effect of a Motion on a Notice of Appeal.

« If a party files in the district court any of the following motions under
the Federal Rules of Civil Procedure-and does so within the time allowed
by those rules-the time to file an appeal runs for all parties from the entry
of the order disposing of the last such remaining motion:

- for judgment under Rule 50(b);
(1)to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;

(2) for attorney's fees under Rule 54 if the district court extends
the time to appeal under Rule 58;

(3) to alter or amend the judgment under Rule 59;
(4)for a new trial under Rule 59; or

(5) for relief under Rule 60 if the motion is filed no later than 28
days after the judgment is entered.

(B)

« If a party files a notice of appeal after the court announces or
enters a judgment-but before it disposes of any motion listed in
Rule 4(a)(4)(A)-the notice becomes effective to appeal a judgment
or order, in whole or in part, when the order disposing of the last
such remaining motion is entered.

* A party intending to challenge an order disposing of any motion
listed in Rule 4(a)(4)(A), or a judgment's alteration or amendment
upon such a motion, must file a notice of appeal, or an amended
notice of appeal-in compliance with Rule 3(c)-within the time
prescribed by this Rule measured from the entry of the order
disposing of the last such remaining motion.

« No additional fee is required to file an amended notice.

» Motion for Extension of Time.
» The district court may extend the time to file a notice of appeal if:

 a party so moves no later than 30 days after the time prescribed
by this Rule 4(a) expires; and
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 regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.

« A motion filed before the expiration of the time prescribed in Rule
4(a)(1) or (3) may be ex parte unless the court requires otherwise. If
the motion is filed after the expiration of the prescribed time, notice
must be given to the other parties in accordance with local rules.

* No extension under this Rule 4(a)(5) may exceed 30 days after the
prescribed time or 14 days after the date when the order granting the
motion is entered, whichever is later.

» Reopening the Time to File an Appeal. The district court may reopen the
time to file an appeal for a period of 14 days after the date when its order to
reopen is entered, but only if all the following conditions are satisfied:

» the court finds that the moving party did not receive notice under
Federal Rule of Civil Procedure 77(d) of the entry of the judgment or
order sought to be appealed within 21 days after entry;

« the motion is filed within 180 days after the judgment or order is
entered or within 14 days after the moving party receives notice
under Federal Rule of Civil Procedure 77(d) of the entry, whichever is
earlier; and

« the court finds that no party would be prejudiced.
« Entry Defined.
« Ajudgment or order is entered for purposes of this Rule 4(a):

« if Federal Rule of Civil Procedure 58(a) does not require a
separate document, when the judgment or order is entered in
the civil docket under_Federal Rule of Civil Procedure 79(a); or

« if Federal Rule of Civil Procedure 58(a) requires a separate
document, when the judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a) and when the earlier of
these events occurs:

the judgment or order is set forth on a separate document, or

*150 days have run from entry of the judgment or order in the
civil docket under Federal Rule of Civil Procedure 79(a).
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+ A failure to set forth a judgment or order on a separate document
when required by Federal Rule of Civil Procedure 58(a) does not affect
the validity of an appeal from that judgment or order.

« Appeal in a Criminal Case.
» Time for Filing a Notice of Appeal.

* In acriminal case, a defendant's notice of appeal must be filed in
the district court within 14 days after the later of:

« the entry of either the judgment or the order being appealed; or
« the filing of the government's notice of appeal.

« When the government is entitled to appeal, its notice of appeal
must be filed in the district court within 30 days after the later of:

+ the entry of the judgment or order being appealed; or
+ the filing of a notice of appeal by any defendant.

» Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision, sentence, or order — but before the
entry of the judgment or order — is treated as filed on the date of
and after the entry.

 Effect of a Motion on a Notice of Appeal.

+ If a defendant timely makes any of the following motions under the
Federal Rules of Criminal Procedure, the notice of appeal from a
judgment of conviction must be filed within 14 days after the entry of
the order disposing of the last such remaining motion, or within 14
days after the entry of the judgment of conviction, whichever period
ends later. This provision applies to a timely motion:

« for judgment of acquittal under Rule 29;
« for a new trial under Rule 33, but if based on newly discovered

evidence, only if the motion is made no later than 14 days after the
entry of the judgment; or

« for arrest of judgment under Rule 34.

(B)A notice of appeal filed after the court announces a decision,
sentence, or order

* but before it disposes of any of the motions referred to in
Rule 4(b)(3)(A) — becomes effective upon the later of the
following:

+ the entry of the order disposing of the last such remaining motion;
or
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+ the entry of the judgment of conviction.

(C)A valid notice of appeal is effective — without amendment —
to appeal from an order disposing of any of the motions referred
to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding of excusable neglect
or good cause, the district court may — before or after the time has
expired, with or without motion and notice — extend the time to file a
notice of appeal for a period not to exceed 30 days from the expiration
of the time otherwise prescribed by this Rule 4(b).

(5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does
not divest a district court of jurisdiction to correct a sentence under Federal
Rule of Criminal Procedure 35(a), nor does the filing of a motion under
35(a) affect the validity of a notice of appeal filed before entry of the order
disposing of the motion. The filing of a motion under Federal Rule of
Criminal Procedure 35(a) does not suspend the time for filing a notice of
appeal from a judgment of conviction.

(6) Entry Defined. A judgment or order is entered for purposes of this Rule
4(b) when it is entered on the criminal docket.

(c) Appeal by an Inmate Confined in an Institution.

(1)If an institution has a system designed for legal mail, an inmate confined
there must use that system to receive the benefit of this Rule 4(c)(1). If an
inmate files a notice of appeal in either a civil or a criminal case, the notice
is timely if it is deposited in the institution's internal mail system on or before
the last day for filingand:

(A)it is accompanied by:

(i)a declaration in compliance with 28 U.S.C. § 1746-or anotarized
statement-setting out the date of deposit and stating that first-class
postage is being prepaid; or

(ii) evidence (such as a postmark or date stamp) showing that the
notice was so deposited and that postage was prepaid; or

(B)the court of appeals exercises its discretion to permit the
later filing of a declaration or notarized statement that satisfies
Rule 4(c)(1)(A)(i).

(2)If an inmate files the first notice of appeal in a civil case under this Rule
4(c), the 14-day period provided in Rule 4(a)(3) for another party to file a
notice of appeal runs from the date when the district court dockets the first
notice.
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(8)When a defendant in a criminal case files a notice of appeal under this
Rule 4(c), the 30-day period for the government to file its notice of appeal
runs from the entry of the judgment or order appealed from or from the
district court's docketing of the defendant's notice of appeal, whichever is
later.

(d) Mistaken Filing in the Court of Appeals.If a notice of appeal in either a
civil or a criminal case is mistakenly filed in the court of appeals, the clerk of that
court must note on the notice the date when it was received and send it to the
district clerk. The notice is then considered filed in the district court on the date
so noted.
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