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Statement of Jurisdiction

The 92nd District Court entered an order in favor of Defendant-Appellee on April 18, 

2023, and the same was affirmed by the Mackinac Circuit Court on September 27, 2023. The 

People sought leave to appeal, which was granted on March 22, 2024, and timely filed its brief 

on appeal. Defendant-Appellee timely files his response brief. Jurisdiction is proper under MCR 

7.203(B)(2).
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Statement of Question Presented

To assert treaty rights as a successful affirmative defense, this Court previously ruled that 
Caswell had to prove that he is a member of (1) a group of citizens of Indian ancestry, (2) who 
are descended from a treaty signatory, and (3) that has maintained an organized tribal structure 
such that some defining characteristic of the original tribe persists in an evolving tribal 
community. Did the district court abuse its discretion in finding that Mr. Caswell proved each 
factor by a preponderance of evidence? 

Appellant’s answer: Yes. 
Appellee’s answer: No. 
District court’s answer: No. 
Circuit court’s answer: No
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Standard of Review

The Circuit Court’s findings of law are reviewed de novo, and its findings of fact are 

reviewed for clear error. Brackett v. Focus Hope, Inc., 482 Mich. 269, 275 (2008); People v. 

Sierb, 456 Mich. 519, 522 (1998); Walters v. Snyder, 239 Mich. App. 453 (2000). In review, 

regard shall be given to the special opportunity of a trial court – here, in the District Court – to 

judge the credibility of the witnesses who appeared before it. MCR 2.613(C). A finding is clearly 

erroneous when, although there is evidence to support it, the reviewing court is left with a 

definite and firm conviction that a mistake has been made. People v. Lanzo Constr. Co., 272 

Mich. App. 470, 473 (2006). The underlying decision of the District Court to dismiss the charges 

against Mr. Caswell, and the Circuit Court’s endorsement of that decision, are reviewed for abuse 

of discretion. People v. Brown, 330 Mich. App. 223, 229 (2019). 

Mr. Caswell’s Burden of Proof

The Michigan Court of Appeals required Mr. Caswell to provide a preponderance of 

evidence to show that he is a member of  (1) a group of citizens of Indian ancestry (2) that is 

descended from a treaty signatory and (3) that has maintained an organized tribal structure such 

that some defining characteristic of the original tribe persists in an evolving tribal community. 

People v. Caswell, 336 Mich. App. 59, 78 (2021). 

The People have not addressed exactly what this burden of proof entails, nor have they 

acknowledged that they failed to produce any evidence rationally connected to the factors set 

forth above. The preponderance of evidence burden is relative, and weighs probabilities between 

evidence presented by both parties. Strand v. Chicago & WM Ry Co, 67 Mich. 380, 24 N.W. 712 

(1887). This is not a novel definition of the standard. As far back as 1887, the courts of this state 

defined “preponderance of the evidence” as that which “when weighed with that which is offered 
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to oppose it, has more convincing power in the minds of the jury. It is not a technical term at all, 

but means simply evidence which outweighs that which is offered to oppose it.” Id. at 386. This 

definition has been continually in use up to the present day. See Wallace v. Colwell, unpublished 

per curiam opinion, Mich. Ct. App. No. 360255, 10/13/2022, quoting, Martucci v Ballenger, 322 

Mich. 270, 274; 33 N.W.2d 789 (1948), quoting Strand v Chicago & WM Ry Co, supra. 

Mr. Caswell’s Evidence

Mr. Caswell - an indigent gentleman who  has at all times in this case been represented at 

public expense - presented evidence relevant to each of the factors described above. The State 

did not present countervailing evidence. The strength of his evidence and the State’s insufficient 

objections will be examined in turn. 

Mr. Caswell is a member of a group of citizens of Indian ancestry. 

Mr. Caswell’s tribe is a group of citizens who are of Indian ancestry. Mr. Caswell 

submitted evidence to establish his own Indian ancestry, by way of his Certificate of Degree of 

Indian Blood issued by the United States Department of Interior Bureau of Indian Affairs on 

April 22, 2009 (Appellant’s Index and Exhibits to Appeal Brief, Exhibit F). The letter confirms 

his ancestry from Antoine Paquin, who is his identifiable ancestor listed on the 1836 Census 

Register of the Ottawa and Chippewa Nations. The People never disputed the authenticity of this 

record, nor did they ever introduce countervailing evidence to show that Mr. Caswell is not, in 

fact, the great-great-great-grandson of Antoine Paquin. Thus, both the District Court and Circuit 

Court were correct in finding that Mr. Caswell is an individual of Indian ancestry.

Mr. Caswell’s tribe is descended from a treaty signatory. 

Barry Adams testified that he is a direct descendant of Chief Ainsse, the man who signed 

the 1836 treaty between the United States and the “Ottawa and Chippewa Nations” on behalf of 
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the Michilimackinac Bands. (1/25/22 Hearing Transcript, pp 129:2-21.)1 The People never 

impeached this testimony, nor did they introduce any evidence to suggest that Mr. Adams is not 

who he says he is. The People do, however, complain on this appeal that Mr. Caswell did not 

introduce detailed ancestry for each member of the Mackinac Tribe. There is no suggestion in 

this Court’s prior instructions that every member’s genealogy was required to prove that Mr. 

Caswell belongs to a group of citizens of Indian ancestry. Mr. Adams described his early efforts 

to locate descendants of the Michilimackinac on whose behalf his ancestor Ainsse signed the 

1836 Treaty of Washington. 

First, Mr. Adams correlated census records and annuity rolls to identify the specific bands 

that were referred to collectively as Michilimackinac. These were historically referred to as Pine 

River, Cedarville, Mackinac Island, St. Ignace, Point Aux Chenes, and Hubert Lake. (1/25/22 

Hr’g Tr. 140:10-23.)2 He and a man named Darryl Brown started organizing the descendants of 

these bands in the 1970s. The People’s repeated characterization of these efforts as “starting” the 

Mackinac Tribe is disingenuous - the Mackinac Tribe no more “started” in the 1970s than did the 

Sault Ste. Marie Tribe of Chippewa Indians, who adopted a constitution and had it approved by 

the Secretary of the Interior in 1975. Indeed, this was the inspiration for Mr. Adams to begin 

organizing Michilimackinac descendants, because the Sault Ste. Marie groups closed enrollment 

without including the ancestral bands from which he and his kin descend. (Id., 125:15-18.)

Mr. Adams subsequently relied on several historic government records to research his kin 

and others who thought they might be descended from the bands that now make up the Mackinac 

Tribe. (Id., 132: 8-16.) He described the process of tracing his own genealogy from his 

2 These are not the same historical bands listed in the constitutional membership requirements for the Sault Ste. 
Marie Tribe of Chippewa Indians. The People’s argument that Mackinac Tribe cannot exist because some of its 
members may be eligible for another tribe must fail, where genealogy and ancestry may qualify a person for 
membership in more than one tribe, just as it may qualify a person for citizenship in both the United States and 
another country.

1 
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grandmother, whose name was in those documents. (Id., 141.) His confirmed this information 

with a copy of his grandmother’s own birth certificate. (Id., 141:22-23), and that is how he 

confirmed the eligibility of each person who sought membership. (Id., 141:23-25.) This was a 

lengthy process that took several years. (Id., 142:3-7.) It is Mr. Adams’s sworn testimony that he 

and others conducted this process for every person who applied, and those whose descendancy 

was proved are members of the tribe. This testimony, his detailed description, and his reliance on 

publicly available records amounted to evidence that the courts below could reasonably rely on 

to prove that the individuals who make up the present-day Mackinac Tribe are a group of 

individuals of Indian ancestry. 

Further, expert witness Dr. James McClurken testified at length about the history of the 

tribes that dispatched Ainsse to sign the 1836 Treaty of Washington. A thorough review of his 

testimony reveals that history unfolded without a thought to neatly fitting itself into the legal 

framework that would eventually be articulated in the Washington cases. During voir dire, the 

State sought from Dr. McClurken reference to a “specific American government record going 

from the 1820s that would be admitted and show a historical tie” [between the historic bands 

referred to as Michilimackinac and the Mackinac Tribe]. (Id., 14:14-16.) As Dr. McClurken 

explained then, thousands of records have gone into generating the historical record (Id., 14:17), 

and that necessarily excludes records that have been lost in the 200  years that have elapsed since 

references to Mackinac Bands began to appear in the records of the United States. (Id., 14:4-6.; 

see also 41:3-14, explaining that when the last Indian Agency in Michigan closed, the agent 

simply took home all of the records to store them, and his wife burned all of them after his 

death.)
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Prior to the 1836 Treaty of Washington, Ainsse was selected as a representative of the 

tribes referred to as Michilimackinac in that document. (1836 Treaty of Washington; 1/25/22 

Hr’g Tr., 20:4-11.)3 The people he signed for were Ottawa (Odawa) bands who primarily 

occupied Mackinac Island and controlled the Straits of Mackinac. (1/25/22 Hr’g Tr., 19:5-19, 

21:10-16.) After 1870, the remaining descendants of those bands were referred to as the “Biddle 

Band,” and continued to exist throughout the areas that are now called Chippewa County, 

Schoolcraft County, Mackinac County, Charlevoix County, and Cheboygan. (Hr’g Tr., 22:16-18.)  

They remained a distinct group of people who did not belong to the major neighboring 

confederacies of Sault Ste. Marie bands of Chippewas or the Little Traverse Bay bands of 

Ottawa. (Id., 2:17-21.) 

The Durant Roll, prepared in 1907, was specifically designed to identify all of the 

descendants of all of the bands that were represented in the 1836 Treaty of Washington. (Id., 

38:9-13.) The men who prepared the record (McNichols and Durant) found that not only were 

there more descendants of the bands than they expected, but they were still continuing to pick 

their leaders and operate under their traditional government structure. (Id., 38:22-39:1.) At the 

same time, the traditional band structure was fracturing as more people married cross-culturally 

or moved away to work for wages. (Id., 39:5-15.) Nevertheless, these groups petitioned to restore 

treaty relations when the Indian Reorganization Act was passed in 1934 (Id., 43:8-19), and were 

represented as the Mackinac band unit in the Northern Michigan Ottawa Association, which 

acted as a loose governmental structure for 36 distinct bands until 1981 (when many of its 

constituents began to seek and obtain formal federal recognition). (Id., 47:16-21, 48:19-21, 

50:14-19.) In a 1977 Congressional report, the Ottawas and Chippewas in the counties of 

3 Dr. McClurken shortened “Michilimackinac” to “Mackinac” throughout his testimony. Ainsse signed for 
Michilimackinac, and no separate bands are referred to as simply “Mackinac” in that document. See 1/25/22 Hr’g 
Tr., 26:22-25.
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Charlevoix, Mackinac, and Schoolcraft were identified as the Mackinac Band. (Id., 50:1-5.) As 

the other constituents obtained secretarial recognition or congressional reaffirmation (Id., 

51:3-8), the Mackinac Band slipped into political turmoil, according to Dr. McClurken. (Id., 

51:10-12.) This turmoil, he later testified, or factional battles within a band are actually evidence 

of a continuing functioning community. (Id., 74:26-75:1-7.)

The State provided nothing for the Courts to use as a counterweight to the testimony that 

the Michilimackinac bands were a treaty signatory, and that their descendants throughout the 

Straits of Mackinac continued to exist. Dr. McClurken referred to these people repeatedly as 

populating a geographic area that Mr. Adams also described in his testimony about delineating 

the contours of the present day Mackinac Tribe (“tribe” being a word to describe an alliance of 

bands, both according to Mr. Adams (Id., 130:5-10) and Dr. McClurken (17:4-12)). Indeed, Dr. 

McClurken referred specifically to a “Mackinac Band” as one included in the treaty (Id., 16:7-8) 

and linked it to the group later called the “Biddle Band.” (Id., 22:1-3.)  It was thus appropriate 

for the lower courts to find that the present-day group calling themselves the Mackinac Tribe is a 

group of citizens of Indian ancestry, specifically of Indian ancestry from the named bands that 

have been historically referred to as parts of the Mackinac Band or Bands, the Biddle Bands, or 

the Michilimackinac Band or Bands. (Id., 140:2-23.)

Mr. Caswell is part of a group of citizens of Indian ancestry that is descended from a 

treaty signatory and that has maintained an organized tribal structure such that some 

defining characteristic of the original tribe persists in an evolving tribal community. 

The State has routinely truncated the third prong in this test, to the point that it 

intentionally misrepresents the question at issue. It repeatedly urges this Court of Appeals to find 

that Mr. Caswell failed to show that his tribe maintained “an organized tribal structure.” 
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(Appellant’s Brief on appeal, pp. vii, 1, 7, 20, 22, 39, 42, 48.) In doing so, the People gloss this 

Court’s acknowledgment that “changes in tribal policy and organization attributable to adaptation 

do not destroy tribal status” and that “the degree of assimilation inevitable in response to shifts in 

federal policy between favoring tribal autonomy and seeking to destroy it” must be borne in 

mind. People v. Caswell, 336 Mich. App. 59, 76 (2021). It also ignores entirely that the question 

seeks some defining characteristic of the original tribe. 

To determine whether Mr. Caswell met this third prong, the defining characteristics of the 

original tribe must first be identified. Dr. McClurken, the expert ethnohistorian, testified that the 

defining characteristics of the native Ottawas and Chippewas at the time of the 1836 was a loose 

kinship clan structure. (Hr’g Tr., 18:2-4, 17:7-12.) The political aspects of the bands were 

egalitarian, with no real leadership hierarchy. (Id., 17:17-19). Individuals were Mackinac because 

of who their kin were. (Id., 17:7-12; 79:2-7; 118:17-20.)

Almost 200 years after the Treaty of Washington, Mr. Adams defines a Mackinac person 

in the same way. He always identified as Indian, and always knew his heritage as a Mackinac 

Indian. (Id., 130:24-25.) His family moved out of the geographic area so his father could work as 

an engineer, within the same timeframe that Dr. McClurken described the band structure as 

dissolving as people moved away to work as wage earners. (Id., 130:24-25; 39:5-15.) 

Nevertheless, Mackinac descendants who were in the area or returned to the area maintained 

their identity, attended powwows. (Id., 129:1-7.) They were identifiable to not only themselves 

but to others throughout the 20th century, on federal rolls and censuses, and to other Ottawa and 

Chippewa bands as distinct units. And when the time came to organize as a modern political 

entity, Mr. Adams and his kin gathered the descendents of all the bands that together had been 

referred to as the Mackinac Bands, and of those interested, they met to agree upon foundational 
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documents that approximate the modern US government and modern tribal governments that are 

formed under the Indian Reorganization Act. (Id., 136:1-14.)

Dr. McClurken described in great detail the evolving political history of the native people 

who populated the Straits of Mackinac and the geographic regions between the Little Traverse 

Bay Bands and the Sault Ste. Marie Bands. (Id., 79:20-22). Yet both in the courts below and in 

its appeal, the State misses the point that neither the Mackinac bands - nor indeed any of the 

native Ottawa or Chippewa Bands - had anything that even approximates what the United States 

had at the time, or what many tribes have today. The distinguishing characteristics at the time 

were a loose, kin-based society in a geographic concentration - in the case of the Mackinac 

bands, this was an identifiable family network and physical presence on Mackinac Island and 

along both sides of the Straits. Decisions were made loosely by consensus. The same is true for 

the Mackinac Tribe today - the membership is comprised by descent from one or more 

identifiable individual who was a member of a historic Mackinac band, and they are largely 

located in northern lower Michigan and the lower Upper Peninsula, between the two 

federally-recognized tribes that used to be the confederacies of the Little Traverse Bay Bands 

and the Sault Ste. Marie Bands. Decisions are made through discussion and consensus, and 

members are cooperative to these decisions. 

The State makes much of the Mackinac Tribe’s lack of “control” over its members’ lives, 

and cites Washington II as establishing this as a consideration. (Appellant’s Brief, p. 41.) In fact, 

this and the other factors used by the Washington II court were considered to “not adequately 

define the controlling principles” when the 9th Circuit Court of Appeals expressly described the 

proper inquiry for these matters. U.S. v. Washington, 641 F.2d 1368, 1372 (9th Cir. 1981). The 

proper inquiry is whether some defining characteristic of the original tribe persists in an evolving 
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tribal community. Id., at 1372-1373. The defining characteristics of the Michilimackinc bands 

that signed the 1836 Treaty of Washington were the family-based kinship system, the loose 

hierarchy, and the egalitarian, consensus-based governance that was foreign to Europeans then 

and remains foreign to modern American sensibilities now. Those characteristics evolved to 

survive, sometimes reorganizing under Alice Biddle’s protection and sometimes electing 

representatives to sit on the Northern Michigan Ottawa Association. When it became evident that 

their colleagues from NOMA were not going to include the Mackinac bands in their own bids for 

recognition, Mr. Adams, his family, and the descendants of other historic Mackinac bands, began 

to organize themselves. The State repeatedly characterizes this as Mr. Adams “creating” or 

“starting” the Mackinac Tribe, when it was a reorganization of existing descendants who were 

always Mackinac by virtue of their descendancy. (Hr’g Tr., 118:17-20.) 

That the State denigrates Mr. Adams’s efforts as having to “go find” the Mackinac people 

is an embarrassing relic of its own role in dispossessing, disorganizing, depopulating, and 

attempting to eradicate the descendants of the people who ceded their territory so that Michigan 

could exist at all. After all, the courts below were obligated by virtue of this Court’s instructions 

to consider the effects of assimilation, colonization and genocide - of course the people scattered; 

of course their culture was diluted; of course it took time and effort to locate and research the 

descendants of those for whom Ainsse signed the Treaty of Washington. That the Mackinac 

Tribe revived from a close call with extinction is not a failure of organization, but proof of its 

survival. 

On the matter of proof, it must be reiterated that the State of Michigan utterly failed to 

give the District or Circuit Courts any competent evidence to weigh against the testimony of Dr. 

McClurken and Mr. Adams. Rather, it produced a single conservation law enforcement officer 
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who testified that he had not encountered a conservation officer deputized by the Mackinac tribe, 

nor any such law enforcement vehicles nor anyone who had received a ticket, nor did he believe 

the Mackinac Tribe to have a tribal court. Since none of these things were characteristic of any of 

the indigenous treaty signatories to begin with, this evidence offered nothing for the lower courts 

to weigh against Mr. Adams’s and Dr. McClurken’s descriptions of the original characteristics 

and how those characteristics evolved to survive. Based on the relevant, responsive evidence that 

was presented, it was therefore not in error for the lower courts to determine that Mr. Caswell 

met his burden relative to the entire third prong of the test handed down by this Court of 

Appeals. 

Conclusion

The rights of the Michilimackinac bands observed under the 1836 Treaty of Washington 

have never been relinquished by their successors nor extinguished by Congress. Those rights 

continue to exist, and have passed to their successors. Mr. Caswell showed that the successors to 

the Michilimackinac bands - those people who lived and died around the Straits of Mackinac and 

who sailed its waters into the lakes and oceans beyond - are the survivors of identifiable 

ancestors who regrouped in the late 20th century as the Mackinac Tribe. Their neighbors 

regrouped as the Sault Ste. Marie Tribe of Chippewa Indians, the Little Traverse Bay Bands of 

Odawa Indians, and the Grand Traverse Bands of Ottawas and Chippewa Indians. Those modern 

political entities exercise the reserved rights of their own ancestors, just as the Mr. Caswell 

exercised the rights that his ancestors’ bands reserved for him. 

The State’s appeal should be denied. It offers no reason why further review should be 

taken when it failed to offer any evidence that would outweigh Mr. Caswell’s own 

documentation, the existing and objective historical record, Dr. McClurken’s learned testimony, 
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or Mr. Adams’s lived experiences. The State now asserts that Mr. Caswell essentially needed to 

produce a petition for federal recognition, when the fact of the matter is that he is indigent and 

the State itself can’t afford the federal recognition process. (See Appellant’s Brief, p. 25.) Mr. 

Caswell, by this Court’s own instruction, only needed to produce a preponderance of the 

evidence in his favor, and the State gave the lower courts nothing against which to compare his 

evidence. His evidence, taken together, gave both courts reason to believe it is more likely than 

not that he is a member of a group of citizens of Indian ancestry, descended from treaty 

signatories, and that this group has maintained its familial relations and loose, consensus-based 

structure together with its cultural identity through several political iterations. The State failed to 

produce anything else for the lower courts to take into consideration, and in the absence of other 

options, it continues its own historic efforts to deny that the Mackinac bands even exist. 

If the State truly expected Mr. Caswell to appear with what would otherwise be a 

successful petition for federal recognition4, it would have stood ready to counter the evidence 

with more than a single law enforcement officer who had no testimony pertinent to the test 

imposed by this Court. It is only on appeal that it argues the actual test, and characterizes this as 

a gateway to every individual freely exercising Indian treaty rights. The alarmism is not so - for 

those who are not members of federally-recognized tribes, any person ticketed as Mr. Caswell 

was ticketed would only be able to raise the affirmative defense of treaty rights, and would still 

have to prove their own membership in a group of Indian ancestry, descended from a treaty 

signatory, that has maintained an organized tribal structure such that some defining characteristic 

of the original tribe persists in an evolving tribal community. The imposition of this test in 

Michigan courts going forward is not so onerous a burden that this Court should disturb the 

findings of the courts below, and accordingly this appeal should be denied and dismissed. 

4 Bearing in mind that such an effort can take upwards of 40 years and many millions of dollars.
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/s/ Michelle A. Bostic June 20, 2024
Michelle A. Bostic P74776 Date
Attorney for Defendant-Appellee
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Wallace v. Colwell, 360255 (Mich. App. Oct 13, 2022)

1 

SHANNON ELAINE WALLACE, formerly 
known as SHANNON ELAINE COLWELL, 

Plaintiff-Appellant, 
v. 

SHANE MONDAY COLWELL, Defendant-
Appellee. 

No. 360255

Court of Appeals of Michigan

October 13, 2022

         UNPUBLISHED 

          Oakland Circuit Court Family Division LC 
No. 2016-844766-DM 

          Before: Swartzle, P.J., and Cavanagh and 
Redford, JJ. 

          PER CURIAM 

         Plaintiff appeals as of right the lower court's 
order declining to modify its previous custody 
ruling, modifying the parties' parenting time, and 
denying plaintiff's request to change the 
children's schools. Finding no error requiring 
reversal, we affirm. 

         I. BACKGROUND 

         At the time of the parties' divorce in 
December 2016, they agreed to joint legal and 
physical custody of their two children, MC age 14 
and AC age 12, with an unspecified parenting-
time schedule that allowed the children equal 
time with each parent. The most recent custody 
order entered by consent in June 2019 
established parenting time for defendant every 
other weekend and overnight on Thursdays on the 
weeks without weekend parenting time. The 
consent order also specified an equally divided 
holiday parenting-time schedule and provided 
each parent with two one-week blocks of 
uninterrupted parenting time each summer. 

         In January 2021, the children's guardian ad 
litem (GAL) issued a report and recommendation 
advising the trial court that defendant had 
uncovered a plan by plaintiff to move with the 
children from Rochester to New Baltimore where 
her fiancé lived which would result in a commute 
of approximately one hour each way between 
plaintiff's new residence and the children's 
schools in Rochester. The GAL recommended that 
the children remain in Rochester schools, that the 
parties return to an equal parenting-time 
schedule while plaintiff remained in Rochester, 
and that plaintiff's parenting time be reduced to 
alternating weekends during the school year in 
the event that she moved. 

2

         Plaintiff relocated with the children to her 
fiancé's home in mid-March 2021. During May 
2021, she moved to transfer the children from 
Rochester schools to Anchor Bay schools in New 
Baltimore and to alter the parenting-time 
schedule in whatever manner necessary to 
implement that change. Defendant responded by 
moving to change custody and parenting time, 
arguing that plaintiff's unilateral decision to move 
the children an hour away constituted proper 
cause and a substantial change of circumstances. 
The trial court agreed that the long morning 
commute on school days satisfied the threshold 
burden for reconsidering custody. Plaintiff and 
her fiancé married in July 2021. 

         Following an evidentiary hearing, the court 
opined that an established custodial environment 
existed with both parents, such that clear and 
convincing evidence had to be presented in 
support of a custody modification. Concerning the 
statutory best-interest factors, MCL 722.23, the 
trial court found that factors (a) (love, affection, 
and emotional ties), (g) (mental and physical 
health), and (k) (domestic violence), equally 
credited both parents; while factor (j) (willingness 
and ability to facilitate child's relationship with 
other parent) did not favor either parent. The 
court interviewed each child separately in camera 
and took their statements into consideration 
under factor (i) (child's reasonable preference), 
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but did not consider any other unenumerated 
considerations under factor (l) (any other factor). 
The remaining best-interest factors favored 
defendant. 

         The court provided a lengthy and detailed 
discussion of the best-interest factors. The court 
repeatedly addressed the repercussions of 
plaintiff's move. The court cited evidence 
regarding plaintiff's timeline of disclosing the 
move and possible school change, which involved 
revealing information to the children well before 
defendant. The court expressed concern regarding 
plaintiff's failure to appreciate how her actions 
left the children in a position of having to keep 
secrets from defendant, caused them uncertainty 
about their future schooling, and made MC, in 
particular, feel guilty for telling defendant the 
truth. The court opined that plaintiff's decision-
making concerning the move gave almost no 
consideration to the children. The suddenness of 
the move resulted in the children having 
makeshift bedrooms without appropriate privacy 
in an unfamiliar home. Further, plaintiff seemed 
to offer conflicting views on the distance between 
Rochester and New Baltimore, sometimes 
characterizing it as an insignificant 20- to 30-
minute drive when convenient to her position, 
and sometimes representing the distance as 
logistically unworkable for weekday parenting 
time and extracurricular activities to create 
sympathy for the children. The court observed 
that other actions by plaintiff reflected her failure 
to observe appropriate boundaries for her 
relationship with the children and a disinclination 
toward candor and healthy interactions with the 
children. 

         The court observed, defendant raised his 
concerns with plaintiff directly, instead of 
involving the children, and described appropriate 
disciplinary methods, guidance, and supervision. 
Defendant also had a greater willingness to take 
advice from professionals and he prioritized his 
role as a parent of the children over his desire to 
be their friend. The court determined that the 
children had more stability and permanence as a 
family unit with defendant in Rochester 
compared to plaintiff's recent move and 

integration of both her and her new husband's 
children into a single blended family. 

         The trial court also addressed the statutory 
parenting-time factors, MCL 722.27a(7), most of 
which were deemed irrelevant, duplicative of 
best-interest factors, or not relevant to the issues 

3

raised on appeal. Relative to parenting-time 
factor (e) (inconvenience and burden of traveling 
for parenting time), the court again observed that 
the burden of traveling between the parties' 
homes was created by plaintiff's decision to 
prioritize her own needs, already negatively 
impacted the children, and would be likely to 
cause more difficulty over time. The court also 
determined under parenting-time factor (g) 
(whether a parent has frequently failed to exercise 
parenting time) that despite isolated instances of 
missed parenting time by defendant, his overall 
history did not reflect failure to exercise parenting 
time. 

         The court held that plaintiff failed to 
demonstrate that uprooting the children from the 
school district they had always known served 
their best interests. The court further held that 
both parties failed to present clear and convincing 
evidence to support modifying the parties' joint 
physical custody. However, it found that 
modification of the parenting-time schedule 
would serve the children's best interests. The 
court emphasized that it took care not to disturb 
the children's established custodial environments 
while simultaneously minimizing the 
unnecessarily excessive travel between Rochester 
and New Baltimore each day for school. To that 
end, the court granted plaintiff parenting time 
three weekends of each month, as well as 
nonovernight parenting time on Wednesday 
afternoons. The court granted defendant the 
balance of the parenting time during the school 
year. During summer break, the court ruled that 
parenting time be exercised on alternating weeks. 
The court did not alter the parties' previous 
holiday schedule. 
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         II. STANDARDS OF REVIEW 

         "Under the Child Custody Act, MCL 722.21 et 
seq., 'all orders and judgments of the circuit court 
shall be affirmed on appeal unless the trial judge 
made findings of fact against the great weight of 
evidence or committed a palpable abuse of 
discretion or a clear legal error on a major issue.'" 
Pierron v Pierron, 486 Mich. 81, 85; 782 N.W.2d 
480 (2010), quoting MCL 722.28. "Under this 
standard, a reviewing court should not substitute 
its judgment on questions of fact unless the 
factual determination clearly preponderates in the 
opposite direction." Id. (quotation marks, 
alteration, and citation omitted). When parents 
cannot agree on important decisions, the court 
must resolve the issue in the best interests of the 
child. Id. "A finding of fact is against the great 
weight of the evidence if the evidence clearly 
preponderates in the opposite direction." 
Pennington v Pennington, 329 Mich.App. 562, 
570; 944 N.W.2d 131 (2019). 

         III. ANALYSIS 

         A. PROPER CAUSE OR CHANGE OF 
CIRCUMSTANCES 

         Plaintiff first argues that the trial court erred 
by finding that defendant established proper 
cause and a change of circumstances permitting 
reconsideration of the parties' custody 
arrangement. We disagree. 

         Defendant contends that plaintiff waived 
review of this issue by agreeing in her own 
motion, at oral argument, and in a stipulated 
order that provided that the required threshold 
had been met. Plaintiff disagrees, reasoning that 
she contested defendant's motion and that 
stipulating to an order reflecting the court's oral 
ruling did not waive her right to appeal the 
underlying decision. "A waiver is an intentional 
relinquishment or abandonment of a known 
right." Nexteer Auto Corp v Mando America 
Corp, 314 Mich.App. 391, 395; 886 N.W.2d 906 
(2016) (citation 
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omitted). "A stipulation is an agreement, 
admission or concession made by the parties in a 
legal action with regard to a matter related to the 
case." Id. (quotation marks and citation omitted). 
For a stipulation to constitute waiver, the 
language must "show an intent to plainly 
relinquish that right." Id. at 395-396 (citation 
omitted). If an issue has been waived below, this 
Court will not review it on appeal. LeFever v 
Matthews, 336 Mich.App. 651, 670 n 3; 971 
N.W.2d 672 (2021). 

         We are unpersuaded that plaintiff waived 
review of this issue by asserting in her own 
motion that "an obvious change of circumstances" 
had arisen so as to require an evidentiary hearing. 
Plaintiffs motion did not contain a clear 
statement of the relief she sought. She clarified at 
oral argument that she was primarily seeking a 
change in the children's school and that any 
change in parenting time would be secondary to 
that issue. She did not ask to change the parties' 
custody arrangement. Because plaintiffs motion 
did not plainly concede that her move constituted 
an appropriate basis to reconsider custody, it did 
not waive appellate review of this issue. Nor did 
her attorney's signature on the order finding 
proper cause and change of circumstances have 
that effect. As plaintiff correctly points out in her 
briefing before this Court, appellate review is not 
foreclosed merely because the form and substance 
of an order was approved by stipulation when the 
subject order simply memorializes a finding or 
decision announced after a contested hearing. 
Ahrenberg Mech Contracting, Inc v Howlett, 451 
Mich. 74, 77-78; 545 N.W.2d 4 (1996). 

         Whether plaintiffs attorney waived this issue 
at oral argument is a closer question. The trial 
court considered an evidentiary hearing necessary 
to address plaintiffs request to transfer the 
children to Anchor Bay schools. After obtaining 
clarification from plaintiff that she did not seek a 
change in custody, the court addressed 
defendant's motion, noting that it did involve a 
request to change custody. The court stated that 
plaintiffs move constituted proper cause and a 
change in circumstances because it required the 
children to commute to school each day. Plaintiffs 
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attorney responded, "Correct" which signified 
counsel's agreement that plaintiffs move and the 
children's resulting commute to school 
constituted a sufficient ground to reconsider 
custody. Because plaintiff agreed through her 
counsel to the trial court's evaluation of the 
circumstances, she cannot challenge that finding 
on appeal. LeFever, 336 Mich.App. at 670 n 3. We 
address this issue, however, because it is relevant 
to proper resolution of other issues properly 
before this Court. 

         "As set forth in MCL 722.27(1)(c), when 
seeking to modify a custody or a parenting-time 
order, the moving party must first establish 
proper cause or a change of circumstances before 
the court may proceed to an analysis of whether 
the requested modification is in the child's best 
interests." Lieberman v Orr, 319 Mich.App. 68, 
81; 900 N.W.2d 130 (2017). The trial court may 
not "revisit an existing custody decision and 
engage in a reconsideration of the statutory best-
interest factors" unless the moving party 
demonstrates proper cause or a change of 
circumstance by a preponderance of the evidence. 
Pennington, 329 Mich.App. at 571 (citation 
omitted). In Vodvarka v Grasmeyer, 259 
Mich.App. 499; 675 N.W.2d 847 (2003), this 
Court specified the threshold requirements a 
party seeking a change of custody must satisfy: 

[T]o establish "proper cause" 
necessary to revisit a custody order, 
a movant must prove by a 
preponderance of the evidence the 
existence of an appropriate ground 
for legal action to be taken by the 
trial court. The appropriate 
ground(s) should be relevant to at 
least one of the twelve statutory best 
interest factors, and must be of such 
magnitude to have a significant 
effect on the child's well-being. 
When a 
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movant has demonstrated such 
proper cause, the trial court can 

then engage in a reevaluation of the 
statutory best interest factors. 

* * * 

[I]n order to establish a "change of 
circumstances," a movant must 
prove that, since the entry of the last 
custody order, the conditions 
surrounding custody of the child, 
which have or could have a 
significant effect on the child's well-
being, have materially changed. 
Again, not just any change will 
suffice, for over time there will 
always be some changes in a child's 
environment, behavior, and well-
being. Instead, the evidence must 
demonstrate something more than 
the normal life changes (both good 
and bad) that occur during the life 
of a child, and there must be at least 
some evidence that the material 
changes have had or will almost 
certainly have an effect on the child. 
This too will be a determination 
made on the basis of the facts of 
each case, with the relevance of the 
facts presented being gauged by the 
statutory best interest factors. [Id. at 
512-514.] 

         The trial court found both proper cause and 
a change in circumstances because of the 
children's long morning commute from plaintiffs 
home in New Baltimore to their schools in 
Rochester. Although plaintiff disputed the length 
of the commute, defendant asserted that it took 
approximately an hour to travel from New 
Baltimore to Rochester. The distance meant that 
the children would have to wake up substantially 
earlier to travel to school from plaintiffs home 
than they would have been required to do when 
plaintiff resided in Rochester. Under the then-
existing custody order, this disruption in the 
children's schedules would affect the majority of 
their school mornings. Considering MC's and AC's 
ages-then 13 and 11, respectively-the reduced 
sleep and attendant fatigue presented a risk to 
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their academic performance, thereby implicating 
best-interest factor (h) (home, school, and 
community record), MCL 722.23(h), at minimum. 
While plaintiff is of the opinion that her move to 
New Baltimore was a normal life change that did 
not significantly affect the children's well-being, 
we are unpersuaded that the trial court's contrary 
opinion was against the great weight of the 
evidence in light of the deference the trial court's 
finding is afforded on appeal. The record before 
the trial court at the time of its decision did not 
clearly preponderate in the opposite direction. 
Pennington, 329 Mich.App. at 570. 

         B. BURDEN OF PROOF 

         Plaintiff next argues that the trial court erred 
by concluding that its alteration of the parties' 
parenting-time schedule did not affect the 
children's established custodial environments. 
Plaintiff further reasons that because the court 
explicitly found that the parties failed to present 
clear and convincing evidence supporting a 
change of custody, it could not order the new 
parenting-time schedule because the schedule 
modified the children's custody and established 
custodial environments. We disagree. 

         "When resolving important decisions that 
affect the welfare of the child, the court must first 
consider whether the proposed change would 
modify the established custodial environment." 
Pierron, 486 Mich. at 85. "The established 
custodial environment is the environment in 
which 'over an appreciable time the child 
naturally looks to the custodian in that 
environment for guidance, discipline, the 
necessities of life, and parental comfort.'" Id. at 
85-86, quoting MCL 
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722.27(1)(c). This determination "is a pivotal step 
in a custody battle because it dictates the 
applicable burden of proof." Bofysil v Bofysil, 332 
Mich.App. 232, 243; 956 N.W.2d 544 (2020). 
When modification of an earlier judgment or 
order would change the established custodial 
environment, "the moving party must show by 

clear and convincing evidence that it is in the 
child's best interest." Shade v Wright, 291 
Mich.App. 17, 23; 805 N.W.2d 1 (2010) (citations 
omitted). "If the proposed change does not 
change the custodial environment, however, the 
burden is on the parent proposing the change to 
establish, by a preponderance of the evidence, 
that the change is in the child's best interests." Id. 
(citation omitted). 

         Plaintiff relies heavily on Lieberman, 319 
Mich.App. 68. In that case the trial court granted 
the father's motion to modify parenting time and 
change the children's schools after determining 
that (1) the dispute primarily centered on which 
school the children should attend; (2) any change 
in parenting time was a secondary request to 
accommodate the change in school; (3) the 
children had an established custodial 
environment with both parents that would be 
unaffected by a change in schools; and (4) a 
preponderance of evidence demonstrated that 
changing the children's schools was in their best 
interests. Id. at 76. In order to facilitate the school 
transfer, the court reversed the previous 
parenting-time schedule, thereby reducing the 
mother's parenting time from 225 overnights to 
140 overnights each year. Id. at 72, 76. 

         This Court vacated the trial court's order 
because it failed to apply the correct legal 
framework to the father's motion. Id. at 84, 93-
94. This Court determined that the father's 
motion was a mislabeled request to change 
physical custody, because he sought a schedule 
that would reduce the mother's primary physical 
custody to a distinct minority of the year. Id. at 
85-86. "Thus, it defies the plain meaning of the 
word 'primary,' as well as rudimentary 
mathematics, to say that reducing the primary 
custodian's overnights with the children from 
225, or nearly 62% of the calendar year, to 140, or 
approximately 38% of the calendar year, does not 
change primary physical custody." Id. This Court 
determined that, in light of the proposed change 
in physical custody, the trial court should have 
applied "the more burdensome and restrictive 
standard set forth in Vodvarka . . . and the first 
issue the trial court had to consider was whether 
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[the father] had established proper cause or a 
change of circumstances that met the standards 
set forth in Vodvarka." Id. at 86. This Court 
reasoned that, even accepting the father's motion 
as simply seeking modification of parenting time 
and a change of schools, the standards outlined in 
Vodvarka would remain the applicable legal 
framework because the trial court erred by 
finding that the proposed change would not affect 
the established custodial environment the 
children had with the mother. Id. at 86-87. 
Notably, Vodvarka requires the moving party to 
make a preliminary showing before the trial court 
may consider whether the proposed modification 
is in a child's best interests. Id. at 93-94. That is, 
under Vodvarka, the movant must first establish 
proper cause or a change of circumstances having 
a significant effect on the child's well-being, 
Vodvarka, 259 Mich.App. at 512-513 (describing 
necessary threshold showing), and the trial court 
never addressed that requirement in Lieberman, 
319 Mich.App. at 76. 

         The instant case does not suffer from the 
same procedural defect. At the first motion 
hearing, the trial court recognized that defendant 
requested a change in physical custody and that it 
might be difficult to craft a parenting-time order 
that did not alter the children's established 
custodial environment. The court also found 
proper cause and a change of circumstances 
consistent with the requirements of Vodvarka. As 
explained later in this opinion, the trial court's 
finding regarding that threshold was not against 
the great weight of the evidence. Having made 

7

the necessary threshold finding, the trial court 
could properly hold an evidentiary hearing and 
reconsider the statutory best-interest factors. 

         In presenting her argument regarding the 
burden of proof applicable to the trial court's 
decision, plaintiff seems to conflate the concepts 
of physical custody and established custodial 
environment. For instance, she contends that if 
the 85-day reduction in overnights involved in 
Lieberman "effectively changed custody," so too 

did the 146-day reduction ordered by the trial 
court in this case. We assume from context and 
plaintiffs reliance on Lieberman, that she is 
referring to physical custody. Legal custody is not 
at issue in this case. She then follows this 
assertion with citation to caselaw regarding 
changes to the established custodial environment, 
which require clear and convincing evidence 
regarding the child's best interests. Further 
compounding this confusion, plaintiff at times 
asserts that the trial court's order clearly "changes 
the established custodial environment of the 
children without holding [defendant] to the 
correct evidentiary burden" (emphasis added), 
only to later argue that "the trial court entered an 
order that did in fact change custody, in 
contravention of the Child Custody Act, which 
requires that a party demonstrate that a change in 
custody is clearly and convincingly in the child's 
best interest." (Emphasis added.) 

         As explained in Lieberman, although the 
Child Custody Act does not define "physical 
custody," it is defined in the Uniform Child-
Custody Jurisdiction and Enforcement Act, MCL 
722.1101 et seq., as" 'the physical care and 
supervision of a child.'" Lieberman, 319 
Mich.App. at 79, quoting MCL 722.1102(n). In 
child-custody disputes, physical custody is 
similarly understood to refer to "a child's living 
arrangements." Lieberman, 319 Mich.App. at 79. 
An established custodial environment, on the 
other hand, is not strictly a matter of living 
arrangements. "A child's established custodial 
environment is the environment in which 'over an 
appreciable time the child naturally looks to the 
custodian in that environment for guidance, 
discipline, the necessities of life, and parental 
comfort.'" Pennington, 329 Mich.App. at 577, 
quoting MCL 722.27(1)(c). "The age of the child, 
the physical environment, and the inclination of 
the custodian and the child as to permanency of 
the relationship shall also be considered." MCL 
722.27(1)(c). "An established custodial 
environment may exist in more than one home" 
and is not dependent on the nature or existence of 
a custody order. Marik v Marik, 325 Mich.App. 
353, 361; 925 N.W.2d 885 (2018) (quotation 
marks and citation omitted). Whether a custodial 
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environment is established is "an intense factual 
inquiry." Foskett v Foskett, 247 Mich.App. 1, 6; 
634 N.W.2d 363 (2001). 

         Inasmuch as plaintiff argues that defendant 
had to present clear and convincing evidence 
regarding the children's best interests because the 
trial court's order modified the children's 
established custodial environments, we disagree 
with the underlying premise that the children's 
established custodial environments were, in fact, 
altered by the trial court's order. The trial court 
found that the children had an established 
custodial environment with both parents, and 
plaintiff does not dispute that finding-only the 
trial court's determination that its newly ordered 
parenting-time schedule left the joint established 
custodial environments unchanged. After 
concluding that the children should remain in 
Rochester schools, the trial court explained its 
modification of the parties' parenting-time 
schedule as "tailored to minimize the amount of 
change and includes some non-overnight 
parenting time for Plaintiff during the school 
week to preserve the relationship she has with the 
children, but not at the cost of the children having 
to travel so far to get to and from school during 
the school week." The court "was mindful that it 
should not disturb the children's established 
custodial environment." The trial court did not err 
in this regard. 
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         Although the time a child spends with each 
parent commonly affects the established custodial 
environment, that is not always the case as a 
matter of law. See, e.g., Lieberman, 319 
Mich.App. at 86 n 9 (stating that in cases of joint 
physical custody, an 85-day reduction in 
parenting time "would likely affect the established 
custodial environment") (emphasis added); Rains 
v Rains, 301 Mich.App. 313, 324; 836 N.W.2d 709 
(2013) (noting that substantial reduction in 
parenting time can "potentially" change 
established custodial environment). The existence 
of an established custodial environment is always 
"an intense factual inquiry," Foskett, 247 
Mich.App. at 6, that should not be assessed by a 

blind consideration of the quantity of overnight 
parenting time. 

         In this case, while the children spent a large 
majority of their time with plaintiff, the evidence 
demonstrated that they routinely looked to both 
parents for guidance, discipline, the necessities of 
life, and parental comfort, and could continue to 
do so under the new parenting-time schedule. The 
trial court undertook a substantial effort to focus 
on the nature of the children's relationship with 
each parent and ensure that the new schedule 
would facilitate continuation of those 
relationships. 

         We also find it noteworthy that plaintiff does 
not dispute that the children had established 
custodial environments with both parties under 
the previous parenting-time order, which 
involved a nearly identical split of parenting time 
during the school year, albeit with plaintiff having 
the majority of the weekday parenting time. 
Despite spending only every other weekend and 
every other Thursday evening with defendant, the 
children transitioned from what was previously a 
strained relationship with defendant to a healthy 
one of the sort that results in an established 
custodial environment. To the credit of both 
parents, the children had no apparent difficulty 
communicating with each parent from the other 
parent's household and did so whenever the need 
arose. By way of example, when AC faced a bully 
situation at school, he told both parents about it, 
specifically taking time to reach out to defendant 
by phone during plaintiffs parenting time. 
Similarly, when MC felt unwell and wanted to stay 
home from school during defendant's parenting 
time, she reported her illness to both parents. 
Plaintiff then reminded defendant about the 
school's sick policy, and defendant took MC to the 
pediatrician for evaluation. Under these unique 
circumstances, there is no reason why this open 
communication and the strong parent-child 
relationships would be interrupted merely 
because the trial court effectively reversed the 
school year parenting-time schedules. The 
character of the respective relationships could 
remain intact. Because the children's joint 
established custodial environments remained the 
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same, the trial court did not have to find clear and 
convincing evidence that the change in parenting 
time served the children's best interests. Instead, 
the decision required only a preponderance of 
evidence that the change served their best 
interests. Lieberman, 319 Mich.App. at 84; 
Shade, 291 Mich.App. at 23. 

         To the extent that plaintiff argues that the 
higher evidentiary burden applies solely because 
the trial court altered the children's physical 
custody, we again disagree. In Lieberman, 319 
Mich.App. at 83-84, this Court's summary of the 
controlling law stated that "[i]n matters affecting 
custody, when the child has an established 
custodial environment with each parent, the 
movant must prove by clear and convincing 
evidence that the proposed change is in the best 
interests of the child." This Court stated the law 
similarly in Foskett, 247 Mich.App. at 6: "If the 
trial court finds that an established custodial 
environment exists, then the trial court can 
change custody only if the party bearing the 
burden presents clear and convincing evidence 
that the change serves the best interests of the 
child. This higher standard also applies when 
there is an established custodial environment 
with both parents." (Citations omitted.) Insofar as 
these passages suggest that the 
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existence of an established custodial environment 
automatically triggers the clear-and-convincing-
evidence standard respecting any change in 
custody, they are incomplete statements of the 
law. 

         The plain language of the relevant statute 
precludes modification of a previous judgment or 
order "so as to change the established custodial 
environment of a child unless there is presented 
clear and convincing evidence that it is in the best 
interest of the child." MCL 722.27(1)(c) (emphasis 
added). This language unambiguously conditions 
application of the clear-and-convincing-evidence 
standard on whether the modification would 
change the established custodial environment. A 
long line of cases confirm this understanding. See, 

e.g., Brown v Brown, 332 Mich.App. 1, 17; 955 
N.W.2d 515 (2020) ("[Changing [the] custodial 
environment [with the plaintiff] by granting 
defendant sole legal and physical custody of the 
children requires defendant to prove by clear and 
convincing evidence that the modification would 
be in the children's best interests."); Pennington, 
329 Mich.App. at 577 ("When modification of a 
custody order changes to whom the child looks for 
guidance, discipline, the necessities of life, and 
parental comfort and support, the movant must 
demonstrate by clear and convincing evidence 
that the change is in the child's best interests.") 
(citations omitted); Griffin v Griffin, 323 
Mich.App. 110, 119; 916 N.W.2d 292 (2018) 
("[W]here an established custodial environment 
does exist, a court is not to change the established 
custodial environment unless there is presented 
clear and convincing evidence that it is in the best 
interest of the child.") (quotation marks and 
citations omitted); Phillips v Jordan, 241 
Mich.App. 17, 25; 614 N.W.2d 183 (2000) 
("[W]hen a modification of custody would change 
the established custodial environment of a child, 
the moving party must show by clear and 
convincing evidence that it is in the child's best 
interests.") (citation omitted). 

         For the reasons already explained, the trial 
court did not err by concluding that the new 
parenting-time schedule left the children's joint 
custodial environments intact. Consequently, the 
court's conclusion that defendant's proofs did not 
rise to the level of clear and convincing evidence 
did not render its decision legally erroneous. The 
burden of proving that the change served the 
children's best interests remained with defendant 
and that burden was by a preponderance of the 
evidence. Shade, 291 Mich.App. at 23. 

         C. BEST-INTEREST FINDINGS 

         Next, plaintiff challenges the trial court's 
best-interest findings. We reject plaintiffs 
arguments and conclude that the trial court's 
findings were not against the great weight of the 
evidence. 
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         In articulating this claim of error, plaintiff 
offers no arguments regarding specific best-
interest factors. Instead, plaintiff presents a 
general argument that all the trial court's findings 
were against the great weight of the evidence 
because they were "overshadowed by the trial 
court's overriding disgust that [plaintiff] had the 
audacity to get remarried and move 30 miles 
away."[1]Plaintiffs position completely 
mischaracterizes the trial court's reasoning. The 
record indicates that the trial court's analysis of 
the best-interest factors considered plaintiffs 
marriage and 
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resulting relocation, but not because the court 
disapproved of plaintiffs desire to move on with 
her life. The trial court focused on the manner in 
which plaintiff disclosed and executed her plans 
to relocate. The court expressed concern that 
plaintiff gave insufficient consideration to how 
her decisions affected the children. These 
concerns were fully supported by ample evidence. 

         Plaintiff and her then-boyfriend decided to 
build a home for their blended family in New 
Baltimore in October 2020. Plaintiff told the 
children about the plan shortly thereafter, but she 
did not disclose the anticipated move to 
defendant until December 2020, after defendant 
developed suspicions because the children were 
inquiring about other school districts and 
plaintiffs Rochester home had appeared in a 
marketing e-mail about local real estate listings. 
Plaintiffs attorney assured defendant that plaintiff 
would not be moving before 2022. After receiving 
an unexpectedly high offer on her Rochester 
home in February 2021, however, plaintiff 
decided to accept the offer and accelerate the 
move. In February 2021, the children were 
informed that they would soon be moving. 
Plaintiff did not tell defendant about the change 
in plans until the beginning of March 2021 and 
she moved with the children less than two weeks 
later. The children did not have traditional 
bedrooms but instead used community rooms (a 
dining room and a den) that were converted into 
sleeping quarters. Moreover, the March 2021 

move to the existing home of plaintiff s fiancé also 
meant that the children would have to move yet 
again when the new house was completed around 
the end of the year. 

         Even with the benefit of hindsight, plaintiff 
did not acknowledge that her practice of staged 
disclosures placed the children in the 
uncomfortable position of feeling as though they 
had to keep secrets from defendant. While 
plaintiff denied that she specifically told the 
children to withhold information from defendant, 
she also admitted telling the children "what 
happens at dad's house is dad's business and what 
happens at our house is our business," thereby 
conveying the message to the children to withhold 
information from their father. Plaintiff also 
admitted calling MC a "snitch." She could not 
recall the context of this statement, but other 
evidence suggested that it occurred after MC 
"spilled the beans" about the move. 

         Plaintiff also testified that she was aware all 
along that she would need approval from the trial 
court or defendant before transferring the 
children from Rochester schools to Anchor Bay 
schools. Yet instead of reassuring the children 
that their schooling would remain the same until 
further notice, she promoted Anchor Bay schools 
to the children and may have provided them 
"discussion points" about the favorability of that 
district to discuss in counseling. Plaintiffs 
approach left the children with uncertainty about 
what to expect for their schooling and, again, 
placed them in the middle of what should have 
been a decision for the parties to make together as 
joint legal custodians and cooperative coparents. 

         We have no difficulty agreeing with the trial 
court's belief that plaintiffs actions, coupled with 
the bare fact that the children were moved to an 
unfamiliar town to live with a new blended 
family,[2] affected the statutory best-interest 
factors, including plaintiffs ability to give the 
children 
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guidance, MCL 722.23(b); the stability of the 
children's environment and desirability of 
maintaining continuity, MCL 722.23(d); the 
permanence of the custodial homes and family 
unit, MCL 722.23(e); plaintiffs moral fitness as a 
parent, MCL 722.23(f); and the children's home, 
school, and community record, MCL 722.23(h). 

         Plaintiff contends that the trial court's belief 
that she elevated her own desires over the 
children's best interests was at odds with the 
evidence that the children were happy. But 
happiness does not necessarily equate with what 
is best for a child. This aspect of plaintiffs 
argument also fails to appreciate that another 
driving concern behind the trial court's best-
interest analysis was the effect the morning 
commute had on the children. Defendant and the 
children's counselor both expressed concern 
about the exhaustion the children were exhibiting 
since school resumed and they began commuting 
from New Baltimore to Rochester on a regular 
basis. The trial court observed their exhaustion 
for itself when it interviewed the children on a 
school day. All modifications of custody and 
parenting-time order must be made in the best 
interests of the child, Shade, 291 Mich.App. at 23, 
and regular exhaustion on school days did not 
serve these children's best interests. 

         The only other argument plaintiff presents 
respecting the trial court's best-interest analysis is 
that the trial court relied on ex parte 
communications from the GAL in reaching its 
decision. We reject plaintiffs evidentiary 
argument because she clearly waived review of 
this issue. When the GAL was appointed, plaintiff 
and her attorney both signed an order 
unambiguously stating that neither the GAL's 
recommendations nor any communications to her 
"by any individual other than the minor 
child(ren)" would be confidential. That order 
further dictated that 

[t]he Guardian Ad Litem shall 
interview the minor child(ren), and 
shall issue a separate 
recommendation directly to the 
Court, which report shall not be 

available to the parties or counsel. 
Any and all disclosures made by the 
minor child(ren) to the Guardian Ad 
Litem are confidential, and will not 
be disclosed, except to the Court. 

         Any uncertainty this order left as to whether 
the trial court could rely on such confidential 
reports in deciding the parties' motions was 
definitively resolved when plaintiffs attorney 
agreed at the evidentiary hearing to the admission 
of all the GAL's reports and correspondence as 
joint exhibits. The GAL identified each of those 
documents on the record, specifically noting that 
there were two letters regarding interviews with 
the children that were provided only to the court. 
In the midst of identifying all of the GAL's 
communications, plaintiffs attorney said: "Judge, 
I'm, I'm okay with you seeing everything and 
anything that you want. I have no objection to 
anything." Counsel reiterated his agreement when 
specifically asked about the first confidential 
communication, and confirmed that there were 
no other preliminary matters to address after the 
trial court admitted the second confidential 
communication as another joint exhibit. "By 
agreeing to the admission of evidence, a party 
waives a claim of error regarding the admission of 
the stipulated evidence on appeal." In re Gordon 
Guardianship, 337 Mich.App. 316, 320 n 4; 975 
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N.W.2d 114 (2021) (citation omitted). See also 
LeFever, 336 Mich.App. at 670 n 3 ("To allow a 
party to assign error on appeal to something that 
he or she deemed proper in the lower court would 
be to permit that party to harbor error as an 
appellate parachute.") (citation omitted). 

         D. CHANGE OF SCHOOLS 

         Plaintiff also argues that the trial court erred 
by failing to make specific best-interest findings 
regarding her motion to change schools and by 
reaching a decision inconsistent with public 
policy. We disagree. 
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         Plaintiff takes issue with the trial court's 
failure to make separate best-interest findings 
concerning her request to change the children's 
school. This position is unpersuasive. In Pierron, 
486 Mich. at 91, our Supreme Court held that 
"when a trial court is considering a decision that 
will not modify the established custodial 
environment, such as the change-of-school issue 
in this case, it must consider the applicability of 
all the [best-interest] factors." "However, if the 
trial court determines that a particular factor is 
irrelevant to the immediate issue, it need not 
make substantive factual findings concerning the 
factor beyond this determination, but need 
merely state that conclusion on the record." Id. 
Plaintiff has not cited any authority suggesting 
that when a trial court is resolving two motions 
brought under the Child Custody Act-both of 
which require analysis of the statutory best-
interest factors-it must make separate findings 
regarding the factors for each motion. Such a rule 
would be unduly cumbersome, especially in 
situations where the motions involve overlapping 
circumstances and evidence, as the case here. 

         Having reviewed the trial court's lengthy 
analysis of the best-interest factors, it is apparent 
that the court made findings regarding plaintiffs 
request to change schools under the factors it 
deemed relevant. Under factor (b) (capacity and 
disposition to provide love, affection, and 
guidance, and to continue education and raising 
child in his or her religion or creed), MCL 
722.23(b), the trial court found that plaintiffs 
request to change schools sought to disrupt the 
children's education without legitimate reasons 
beyond the obstacles she created by moving, 
which did not reflect well on her capacity and 
disposition to guide the children in their 
education. Under factor (d) (length of time in 
stable, satisfactory environment, and desirability 
of maintaining continuity), MCL 722.23(d), the 
court found that the children had stability in 
Rochester, where they had always lived and 
attended school. Under factor (h) (home, school, 
and community record), MCL 722.23(h), the 
court noted that plaintiff relied on a slide 
presentation regarding the Anchor Bay school 
district, which indicated that it offered a number 

of advanced placement programs, honors 
programs, and a "Career Technical Educational" 
program that would allow MC to explore her 
interest in a child care or an educational career 
path. The record reflects that other evidence 
established that MC was shy by nature and slow 
to make friends, and both children were 
performing well, without disciplinary issues, in 
their Rochester schools. The court rejected 
plaintiffs suggestion that the career program in 
Anchor Bay provided a good reason to change 
schools, reasoning that MC could obtain 
comparable experience by way of part-time 
employment in Rochester. Nor was the Anchor 
Bay swim program a persuasive reason to transfer 
schools, especially when plaintiff had never 
explored the availability of a swim program in 
Rochester. 

         Under the "school enrollment" heading of 
the court's order, it summarized its view of the 
foregoing as follows: 
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The only reason the matter is being 
addressed is because Plaintiff 
unilaterally moved the children to a 
new home. The Court has reviewed 
the evidence presented and is not 
persuaded that there is any reason 
to uproot the children from 
Rochester, where they have grown 
up, to attend a new school. Plaintiff 
is aware that this could have been 
an outcome as she was denied a 
similar request when she merely 
wanted to move the children to a 
different school in the same district. 
The Court is dismayed that Plaintiff 
placed the children in a state of 
uncertainty before she made any 
request of the Court, let alone told 
Defendant. 

The preponderance of evidence 
standard is "simply that evidence 
which outweighs that which is 
offered to oppose it." Martucci v 
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Ballenger, 322 Mich. 270, 274; 33 
N.W.2d 789 (1948), quoting Strand 
v Chicago & WM Ry Co, 67 Mich. 
380; 34 N.W. 712 (1887). 
Essentially, the standard is that the 
scale tips to one side more than the 
other. 

To carry Plaintiffs burden, she 
needed to tip the scale in her favor. 
Plaintiffs evidence is summed up as 
her own self-centered decision 
making, an ill-conceived and poorly 
executed plan, and a swim team. 
Plaintiffs evidence falls far short of 
meeting her burden. The Court finds 
that the children shall remain . . . 
enrolled in the Rochester 
Community School District. 

         While we agree that the foregoing summary 
would be inadequate on its own, viewed in the 
context of the court's detailed analysis of the best-
interest factors, the court did not err by declining 
to provide a duplicative assessment of the 
statutory factors focused only on the proposed 
change of schools. 

         Plaintiff further argues that the trial court's 
denial of her motion, and reasons for doing so, 
are contrary to public policy favoring marriage 
and preservation of the family unit. Her general 
policy arguments, however, cannot overcome 
binding caselaw interpreting the Child Custody 
Act. When parents are unable to agree on 
important decisions, "such as a change of the 
child's school, the court is responsible for 
resolving the issue in the best interests of the 
child." Pierron, 486 Mich. at 85. The trial court 
endeavored to do that in this case, and plaintiff 
has not established error requiring reversal. 

         Plaintiff also asks this Court to order 
assignment of a new judge for further proceedings 
on remand. Because we find no error requiring 
reversal we have no reason to remand for further 
proceedings; therefore, we need not consider 
whether a new judge should be assigned. Cassidy 

v Cassidy, 318 Mich.App. 463, 510; 899 N.W.2d 
65 (2017). 

         Affirmed. 

--------- 

Notes: 

[1] The trial court cited many other reasons 
supporting its best-interest findings, but we will 
focus on plaintiff's marriage and relocation in 
order to directly respond to her claim of error. 

[2] Plaintiff argues elsewhere that the trial court's 
reference to her blended household suggested it 
was penalizing her for marrying a man with 
children of his own. Our comment regarding the 
same point is in no way a "punishment," but 
rather a recognition of the fact that plaintiff's 
household lacked a history of "permanence, as a 
family unit . . . ." MCL 722.23(e). 

--------- 
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