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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACKINAC

RECEIVED
The People of the
State of Michigan, SEP 2§ 2023
Appellant/Plaintiff, CIRCUIT COURT
COUNTY OF MACKINAC
V. CC File No. 23-4360-AR

DC File No. 18D657689A/B-SM
Hon. Brian D, Rahilly

Walter Joseph Caswell,
Appellee/Defendant.

Opinion and Order

I. Background

The parties are aware of the road this case has traversed. Thig is the second
time it has been to Circuit Court on appeal from the District Court. For the second
time, the District Court ruled in favor of Appellee Caswell and dismissed fishing
violations against him based on treaty rights. This time the District Court had to
apply the legal framework that was handed down by the Court of Appeals in this very
case. People v Caswell, 336 Mich App 59 (2021). Appellant appealed that decision
and argues the District Court misapplied the legal test handed down by the Court of
Appeals.

II. Standard of Review
Alower court’s findings of fact are reviewed for clear error. MCR 2.613(C). See

also Walters v Snyder, 239 Mich App 453, 456 (2000). “In the application of this



principle, regard shall be given to the special opportunity of the trial court to judge
the credibility of the witnesses who appeared before it.” MCR 2.613(C). “A finding is
clearly erroneous when, although there is evidence to support it, the reviewing court
is left with a definite and firm conviction that a mistake has been made.” People v
Lanzo Constr Co, 272 Mich App 470, 473 (2006).

“At its core, an abuse of discretion standard acknowledges that there will be
circumstances in which there will be no single correct outcome; rather, there will be
more than one reasonable and principled outcome.” People v Babcock, 469 Mich 247,
269 (2003). “An abuse of discretion occurs . . . when the trial court chooses an outcome
falling outside this principled range of outcomes.” Id. See also Maldonado v Ford
Motor Co, 476 Mich 372, 388 (2006), which adopted the Babcock Court’s articulation
of the abuse of discretion standard as the “default standard.” However, “by
characterizing  the ‘principled outcomes’ standard as the default
standard, Maldonado recognized that another formulation could exist. Accordingly,
a default abuse of discretion standard of review is an assumed or assigned standard
of review unless the law instructs otherwise.” Shulick v Richards, 273 Mich App 320,
324-325 (20086).

Questions of law are reviewed de novo. Brackett v Focus Hope, Inc, 482 Mich
269, 275 (2008); People v Sterb, 456 Mich 519, 522 (1998). Questions of law include
the interpx;etation of statutes, court rules, and constitutional provisions. FEstes v

Titus, 481 Mich 573, 578-579 (2008); In re Carey, 241 Mich App 222, 226 (2000).



HI. Discussion

The defendant must establish his treaty rights by showing by a “preponderance
of the evidence that his tribe is a political successor in interest to a signatory tribe of
the 1836 treaty. This is established when a group of citizens of Indian ancestry is
descended from a treaty signatory and has maintained an organized tribal structure
such that some defining characteristic of the original tribe persists in an evolving
tribal community.” People v Caswell, 336 Mich App 59, 78 (2021). So, the defendant
must prove that he is (1) part of a group of ioeople of Indian ancestry, (2) that is
descended from a treaty signatory tribe, and (3) that the tribe has maintained an
organize\d tribal structure.

1. Is the Mackinac Tribe part of a group of Indian Ancéstry?

Barry Adams at the January, 2022, evidentiary hearing testified he started the
Mackinac Tribe with Darryl Brown. Adams explained the process he went through
to enroll members in the Mackinac Tribe. He went to powwows and other events and
met with people, Those people would provide their names and the names of their
ancestors. Adams would take those names and go through the genealogical records
and federal registers,

The Appellant argues that these steps are not sufficient to prove that the
Mackinac Tribe is a group of Indian Ancestry. However, Appellant failed to
contradict any of the evidence presented by Appellee. Appellant urges this Court to
apply a standard consistent with the standard for federal recognition. That is not the

standard. The testimony of Adams describing how he confirmed all members of the



Mackinac Tribe are of Indian ancestry were sufficient for the District Court to rely
on. It was not clear error or an abuse of discretion to rely on that testimony to
conclude that the Appellee had met his burden of proof on this prong.

2. Is the Mackinac Tribe descended from a trealy signatory?

The Appellant concedes that there was testimony that showed Appellee is
descended from a signatdry of the 1836 Treaty. The Appellant concedes that the
testimony shows that members of the Mackinac Tribe that are related to Adams are
descended from a signatory of the 1836 Treaty. The Appellant wants more, but again
provided no contradictory evidence. The District Court relied on that testimony, and
that was not clear error or an abuse of discretion.

3. Has the Mackinac Tribe maintained an organized tribal structure?

As stated by the Court of Appeals, the dispositive issue in this case is whether
the Mackinac Tribe is the political successor in interest to the signatory tribe it
descends from. The Appellee must show that some defining characteristic of the
original tribe persists in an evolving tribal community. It is important to understand
what the test is not. It is not a comparative analysis of tribal government versus
state government. The Appellam‘: urges the Court to apply standards of state
government to tribal government. That is not the test.

Dr. McClurken was qualified as an expert in ethnohistory and treaty rights.
Dr. McClurken testified that in 1836 the Ottawa and Chippewas were loosely
confederated and called tribes. Their highest political unit was the band. A band is

defined as a group of extended family, usually three to 25 related families that live in



a given area. Bands would group together through a clan system and would
confederate during times of duress. Government structure was egalitarian, meaning
there was no hierarchy of leadership. Decisions were made in council by consensus.

This government structure was in place when the 1836 and 1855 treaties were
signed. Federal gﬁvernment policy has shifted throughout history. During the
Eisenhower administration all of the bands who were signatories to the 1836 treaty
formed a new constitution. That organization was called the Northern Michigan
Ottawa Association (NMOA), which the Mackinac Band was part of. NMOA served
as the government for all 36 signatory bands up until 1981.

Through its involvement in NMOA, the Mackinac Tribe maintained an
organized tribal structure. NMOA began to break up in 1981 when individual groups
started seeking federal recognition by the federal acknowledgement process and by
legislation. After 1994, the Mackinac Band reached out to Dr. McClurken seeking
help in gaining federal recognition. He attended at least two community meetings
and noted that factional disputes within the community were significant. He was
never contracted to assist the Mackinac Band in gaining federal recognition.

The Mackinac Tribe was appointing representatives to the Michigan
Commission on Indian Affairs up until the Commission closed 15 years ago. That is
evidence of a functioning government up until 2007. In 2008 or 2009 the Mackinac
Tribe adopted a constitution and a declaration of independence. In\ 2011 the
Mackinac Tribe sought federal recognition under the Indian Reorganization Act. The

case ended up in litigation, see Mackinac Tribe v Jewell, 829 F3d 754 (2016). The



Mackinac Tribe did not gain federal recognition. The federal courts dismissed the
case because the Mackinac Tribe had not exhausted its administrative remedies.
After that happened the Tribe essentially ran out of money to seek federal
recognition. Evidence shows the process costs millions of dollars to go through.

The Mackinac Tribe has natural resource rules and regulations, and issues
fishing licenses, as it did in this case. 1t does not have a tribal court or conservation
officers. The Tribe did appoint individuals to enforce the regulations and would issue
$500.00 fines to individuals who violated the regulation. According to the testimony
of Barry Adams, if a fine was issued, the individual paid it. [t appears the members
regulated themselves without need for law enforcement or courts.

The Mackinac Tribe have held powwows and other gatherings. It has a
cultural center, maintains property interests, and advocates through members by
intervening in lawsuits. It is clear from those facts that the Tribe has had cultural
influence on its members. The tribal structure has evolved by necessity over time.
However, the evidence is clear that an organized tribal structure has existed since
treaty time.

Based on the record evidence, the Court finds the District Court did not commit
clear error or abuse its discretion. Many of the Appellant’s arguments ask the Court
to review the evidence with a modern view of government. The argument discounts
the history of policy failures of the federal and state governments. The District Court
noted many of those policy failures in its opinion. Further, as stated previously, the

Appellant failed to rebut or contradict the evidence submitted by the Appellee.



IV. Conclusion

For the reasons stated above, the Court AFFIRMS the District Court.

It Is Ordered.

- <
Date: September 27, 2023 é/’g -

Hon. Brian D. Rahilly
11th Circuit Court Judge
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STATE OF MICHIGAN
IN THE 92ND DISTRICT COURT FOR THE COUNTY OF MACKINAC

THE PEOPLE OF THE
STATE OF MICHIGAN,

Plaintiff,
N Case No. 18D657689A-SM

.Case No. 18D657689B-SM
WALTER JOSEPH CASWELL,

Defendant.
/

OPINION AND ORDER

Defendant in this matter is a member of the Mackinac Tribe of Odawa and
Ojibwa Indians, otherwise known as Mackinac Tribe. In 2018 he received @

citation from a DNR officer for spear fishing in a closed stream, contrary to MCL
324.48715 ond MCL 324.48711.

Defendant moved to dismiss the charges on the grounds that he is a member
of an Indian tribe or band that was granted hunting and fishing rights by the
1836 and 1855 Treaties with the United States federal government. This Court
dismissed the matter, and the case was appealed and reversed by the Circuit
Court, and subsequently appealed wherein the Court of Appeals reversed the
Circuit Court and remanded the matter back to this Court for additional
proceedings. Specifically, the Court of Appeals directed this Court to hold an
evidentiary hearing to allow the Defendant an opportunity to establish by a
preponderance of the evidence that his tribe is a political successor in interest
to the signatory Tribe of the 1836 Treaty.

. Background

In the Treaty of 1836, a group of Indian tribes collectively referred to as the
Odawa or Oftawa and Chippewa Nations ceded to the federal government
14 million acres in the eastern Upper Peninsula of Michigan and northern Lower
Michigan. In that treaty the tribes preserved rights to hunt and fish on the
ceded lands. Then in 1855 a treaty was entered into by the tribes with the
federal government which dissolved the concept of the Odawa or Ottawa
and Chippewa Nation a Ed reEssed reservation boundaries regarding these

APR 19 2023
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fribes. That treaty did not affect the fishing rights that were retained in the 1836
treaty. See LeBlanc, 399 Mich 55-58.

Over the next 150 years various disputes have arisen concerning hunting and
fishing rights under the freaties. The Michigan Department of Natural Resources
coordinated with five federally recognized tribes in the State of Michigan in
2007 to attempt to resolve those disputes. The consent decree defined inland
hunting, fishing, and gathering rights for the tribal members, and the decree
allowed the tribes to regulate hunting and fishing of the fribal members,
including methods of hunting and fishing, i.e., spear fishing.

In this matter the Defendant was spearing fish in Mackinac County on streams
within the ceded lands which were also subject to the 2007 inland consent
decree. The Defendant possessed a valid State of Michigan license as well as
a tribal fishing license issued by the Mackinac Tribe. Mackinac Tribe had no
seasonal limitations on spearing fish for members holding a valid tribal fishing
license. However, on that date spearing fish violated the State of Michigan
regulations, and the Defendant was issued two citations for fishing in a closed
stream, contrary to MCL 324.48715 and MCL 324.48711.

Defendant appeared before the District Court for the matter, and a hearing
was held on a motion to dismiss. At that hearing the DNR officer issuing the
citation testified that the State of Michigan did not acknowledge the Mackinac
Tribe's assertion of treaty rights because it was not a signatory to the 2007 iniand
consent decree. The officer further testified that only members of the signatory
five fribes of the consent decree were permitted to exercise Treaty Rights on
land that was ceded to the State of Michigan in the 1836 freaty, and to his
knowledge the Mackinac Tribe was not associated with any of those five tribes.

Chairman of the Mackinac Tribe of Odawa Indians, Barry Wallace Adams,
testified on behalf of the Defendant. Chairman Adams testified that the
Defendant was a member of the Tribe and that Tribe descended from Ainsse
Band 15 and 16, Point of St. Ignace and Band 16 is Point of Aux Chenes, and
that those bands were signatories to the 1836 and 1855 treaties. Chairman
Adams further testified that the modern day "Mackinac Tribe" consists of Ojibwa
that were excluded from the Sault Tribe after it closed its enroliment.

The Defendant submitted as part of his moftion his tribal subsistence harvesting
license, and that license includes information confirming that the Durant census
records identify him as a member of Band 16. Additionally, the Defendant
submitted for consideration during the hearing a certificate of decree of Indian
blood that was prepared by the United States Department of Bureau of Indian
Affairs which certifies the Defendant as 1/64th Mackinac Tribe Chippewa
Indian. It also confirms that his great great great grandmother, Mrs. Antoine
Paquin, is listed as Number 342 on the 1836 census register of the Ottawa and
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Chippewa Nations. Finally, the Defendant submitted for consideration his fribal
membership card identifying him as a member of "The Mackinac Tribe Odawa
and Ojibwa Indians Bands 11-17 and Cheboygan Bands.”

II. Testimony After Remand

The testimony taken after remand consisted of two individuals. The Chairman
of the Mackinac Tribe of Odawa Indians, Barry Wallace Adams, gave
additional testimony, and Dr. James McClurken, an ethnohistorian, testified.

Dr. McClurken testified extensively about the history, development, and
modern politics of the Ottawa and Chippewa in Michigan [Ottawa,
Chippewa, Michilimackinac, Mackinaw Band, and Mackinac Tribe are used
interchangeably throughout his testimony). Dr. McClurken explained that in
1836 the Ottawa and Chippewas lived in kinship-based societies that were
loosely confederated into tribes. Groups 3 - 25 consisted of interrelated families
living in areas that made up bands. Bands were the highest political unit within
this form of government. The societal structure was egalitarian which was
devoid of hierarchical leadership. A band's decisions were made in council by
consensus, and those decisions were convevyed outside a band by a person
chosen for that singular task.

Historically, a man called Ainsse signed the Treaty of Washington on behalf of
the band then known as Michilimackinac. That band was centered on
Mackinac Island, which included fisheries along the north and south shores of

the Straits, and included kinship connections throughout the Michilimackinac
region.

After the Treaty of Washington was signed, the band represented by Ainsse
confinued to occupy the regions around the Straits of Mackinac. These
individuals were noted in record of the annuities paid under the freaty until
1870. The 1890 census, which was offered as Defendant's Exhibit A, reported
hundreds of Indians living in and along the shores of the Straits.

The Ottawa and Chippewa of the Michilimackinac area were accounted for
in the 1907 Durant Roll. This document was prepared fo identify the
descendants of the 1836 and 1855 treaties. Current members of the Mackinac
Tribe claim their genealogical and polifical descent from those individuals
named on the Durant Roll. While the Durant Roll was being prepared, those
ancestors continued to live throughout the Straits region and continued to pick
their leadership in fraditional ways of kinship-based ancestorial governments.

The former federal policy of the first three decades of the 20th Century was to
effectuate an assimilation of the Ottawa and Chippewa Indians. As a result of
this effort, additional systems within the tribal structure began to break down
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causing members to migrate to areas for work and removal of children to
distant boarding schools. However, the kinship-based governance was not
destroyed. Federal government denied any responsibility toward the
signatories, specifically in this matter to the Tribes located in the Straits of
Mackinac area or Michilimackinac.

Dr. McClurken testified that the Northern Michigan Ottawa Association that
was formed during the Eisenhower Administration established a constitution by
all bands who were original signatories to the 1836 Treaty of Washington. In
doing so, the Ottawas formed grouped bands info units and selected and
designated representatives to speak on their behalf with other units and with
other political bodies. The Northern Michigan Ottawa Association operated as
a governing structure until the late 1970s, at which time certain units began to
pursue the recognition process separately from the association.

The criteria required for recognition at that time included being treated as
having a collective right in tribal lands or funds and exercising political authority
over its members with its individual form of government. All of the Northern
Michigan Ottawa Association units, including the Mackinac Tribe, participated
on the Michigan Commission on Indian Affairs which was established in the
1950s by then Governor G. Mennen Williams. That commission was created to
fill the gaps left by federal termination policies. As of today, all but two of the

Northern Michigan Otftawa Association bands or units have received federal
recognifion.

The Sault Ste. Marie Tribe of Chippewa Indians received federal recognition.
During its enroliment period a dispute arose between Chippewas who resided
near Sault Ste. Marie and the Chippewa and Ottawas who grew up near the
Mackinac Straits. Two members, Barry Adams and Darryl Browning, began
working to identify the Chippewa and Ottawa of Mackinac. Barry Adams
testified that he and others researched and identified individuals who
descended from those who resided in the Mackinac region in 1936. In those

efforts, he and others used the word Tribe as a plural and Band referred to their
tribe as Mackinac Odawa and Ojibwa Indians.

During this time, Adams and Browning consulted with others, including Dr.
McClurken, to assist in the process, sought approval from the Indian Affairs, and
prought a lawsuit as the Mackinac Tribe.  The Mackinac Tribe adopted a

Declaration of Independence and Constitution in 2009 as well as appointed
members to govern the natural resources.

Il. Burden of proof, Findings, and Conclusions

In this matter the Defendant must establish by a preponderance of evidence
that his tribe is a political successor in interest to a signatory tribe of the 1836




Treaty. To do so, the Defendant must demonstrate that, (A) the Defendant is a
part of a group of people of Indian ancestry, (B) that the Defendant
descended from a freaty signatory tribe, and (C) that that tribe has maintained
an organized tribal structure.

A. Defendant is a part of a group of people of Indian ancestry

The testimony in this matter showed that the individuals comprising the
Mackinac Tribe descended directly from a freaty signatory, specifically Ainsse,
who signed the 1836 Treaty of Washington on behalf of the bands of the
Michilimackinac, or a part of the Oftawa and Chippewa Nation.

In the first hearing, Defendant Caswell provided direct evidence that he
descended from Antoine Paquin whose name appears in the 1836 census of
the Ottawa and Chippewa Nation. The constituents of the current day
Mackinac Tribe are clearly descendants of Ainsse as their signatory to the 1834
Treaty of Washington.  Additionally, Defendant Caswell provided
documentation of his membership with the Mackinac Tribe in ancestry
connecting him to a descendent of the Durant Roll. This document was from
the United States Bureau of Indian Affairs.

Prosecution argues that 1/64th ancestry is insufficient to be recognized as a
descendent of the original tribe of Oftawa and Chippewa Nation. However,
blood quantum is not a requirement with the Mackinac Tribe according to their
Constitution, nor is it required as recognition by the United States government.
Indian tribes have the exclusive and inherent authority to determine their own
membership rules. Santa Clara Pueblo versus Martinez, 436 U.S. 49, 55 98 S.Ct.
1670, 1675, 56 L.ED.2d 106 (1978).

The Prosecution further argues that the Mackinac Tribe as a group of people is
not a group of people with Indian ancestry. However, the testimony of Dr.
McClurken and Mr. Adams directly contradict that assertion. Mr. Adams
testified that he is, in fact, a descendent of Ainsse, the signatory to the 1836
Treaty of Washington. He and his relatives, as well as others who descended
from that tribe, constitute the Mackinac Tribe. The efforts that Mr. Adams and
others made fo identify those relatives and descendants cannot be ignored.

Therefore, the Court will find that the Defendant has established by a
preponderance of evidence that he is a part of group of people of Indian
ancestry connected to the signatory of a tribe of the 1836 Treaty.

B) Defendant descended from a treaty signatory tribe

Testimony showed that in 1836 the Ottawa and Chippewa Nation lived in the
Michilimackinac area or the Straits of Mackinac, and in 1836 the bands of the




Oftawa and Chippewa Nation or Michilimackinac Band/Tribe delegated the
authorify to Ainsse to sign the treaty of the 1836 Treaty of Washington. In an
effort to identity the descendants of the signatories of the 1836 Treaty, the
federal government commissioned a census. That census is commonly referred
to as the Durant Roll, and that document identified the ancestors of the
bands/tribes of the Ottawa and Chippewa of the Michilimackinac.

Testimony from Mr. Adams demonstrated clearly that Mr. Adams himself and
his relatives were direct descendants of Ainsse. While there's no evidence of
any other members having directly descended from those identified in the
Durant Roll other than the Defendant, that does not lead fo the logical
conclusion that all members of the Mackinac Tribe are not somehow
descendants of the Defendant's members identified on the Durant Roll.

Mr. Adams testified that in an effort to identify potential members of the tribe,
he first turned fo his own relatives. This leads to the conclusion that the tribal
members of the Mackinac Tribe that are directly related to Mr. Adams trace
directly to the Durant Roll, their own lineage.

The Prosecution argues that the testimony from Mr. Adams implies that he
sought out members without any proof of actual tribal lineage, implying that
he created membership out of thin air. However, this is directly contradicted
by the testimony and exhibits showing that the Defendant Caswell can directly
trace his lineage to a member of the Durant Roll, Antoine Paquin.

Further, the Prosecution argues that Mr. Adams' testimony using the words 're-
establish the fribe" indicate that at some point the tribe ceased to exist. The
Courtis not persuaded by that argument. The use of the word "re-establish” the
Court believes was used in reference to efforts made after the Northem
Michigan Oftawa Association became defunct. The Northern Michigan
Ottawa Association was a viable group of bands of the Ottawa and Chippewa
or Michilimackinac area, which included the present members of the
Mackinac Band's predecessors.  Dr. McClurken testified that as that
organization began to fail, all but two of the fribes were able to obtain federal
recognition. The Mackinac Tribe has sought recognition, according to the
testimony of Mr. Adams in the first hearing. However, that recognition is still
pending. The use of the term "re-establish" does not demonstrate that tribal
organization of the Mackinac Tribe ceased to exist at any point in time. To the
contrary, it continued to exist through a number of evolutions from the point in
time of the signing of the 1836 treaty to today's date.

it must be noted that the Sault Tribe of Chippewa Indians formation and closure
of roles resulted in the remaining ancestors of the Mackinac Band effort to
ensure federal recognition. The fact they could have been Sault Tribe
members but for the closure of the roles does not obviate the lineal functioning




of the Mackinac Band ancestors acting and participating as a group that had
historically acted in its kinship-based government in a confinuous manner
dafing back to the Treaty of 1836.

The re-establishment referred to in Barry Adams' testimony simply refers to the
effort that was redirected after the foreclosure to become members of the
federally recognized Sault Tribe of Chippewa Indians, which their members

would have been eligible for, fo establishing their own federally recognized
Tribe.

Therefore, the Court will find that the Defendant has met its burden of proof as
to the second prong to establish that the Mackinac Tribe is a successor of
interest fo the signatory 1836 Treaty of Washington.

C. Tribe has maintained an organized tribal structure

The final prong requires that the Defendant show there has been an
organizational structure that has continued roughly 190 years. The Court
incorporates the findings and conclusions set forth in Section A.

Further, Dr. McClurken testified very clearly that throughout the years there has
been an existing tribal structure not in the way that our state or federal
government recognized as a tribal government structure but rather a kinship-
based structure. Dr. McClurken testfified to the fimeline applicable in this
matter, testified that Ainsse, through Barry Adams, has a direct lineal
descension, was selected by the band then known as Michilimackinac to be
the signatory on their behalf. The band included the eastern Upper Peninsula

and northern part of the Lower Peninsula in an area commonly called the Straits
of Mackinac.

The federal government, in an effort to identify those peoples, commissioned
the Durant Roll to be completed, which identified those individuals who
descended from the Michilimackinac Band. These descendants continued to
live and work in the area for the first three decades of the 20th Century. Dr.
McClurken testified to some of the members migrating from the Straits area
elsewhere to find work, as well as children being removed and being placed
in boarding schools. Some of these members continued to receive some
services from the Bureau of Indian Affairs. However, that entity eventually
became defunct, and all its records were destroyed.

The peoples of the Michilimackinac Band continued to maintain kinship-based
structures in spite of a federal attempt to assimilate and eliminate the tribes. In
spite of this, the Michilimackinac Band continued to remain and form groups
of bands and units selecting representatives and designating those
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representatives to speak on their own behalf within their ribal units and with
other government enfities.

Under the Roosevelt Administration the federal government acknowledged its
failure to assimilate the native population and intfroduced the Indian
Reorganization Act as a mechanism for Indian fribes to re-establish
government-to-government relationships by adopting constitutions subject to
the approval of the Secretary of the Interior. Dr. McClurken testified that all
Michigan bands came forward to submit petitions for organization. Congress
failed to fund the reorganization efforts and concluded that the native
population were too assimiloted and disinterested in forming separate
constitutional governments in spite of having received multiple petitions;
specifically, petitions from the Michilimackinac region.

An effort was made to organize all of the bands into an entity that could
advocate for the tribes. This was named the Northern Michigan Ottawa
Association. During that time, bands and tribes sent elected members to speak
on their behalf to other tribal entities as well as the federal government. The
Northern Michigan Oftawa Association eventually became defunct in the

1970s. However, all but two of the tribes were able to get federal recognition,
leaving the Mackinac Tribe unrecognized.

Prosecution argues that the Mackinac Tribe has not been a contfinuous entity.
However, this is not supported by the evidence on the record. To the contrary,
the record shows a lineal continuation of fribal governance from the inception
of the Treaty of 1836. The iteration varied over fime but continued in full strength
in spite of the federal government's effort to assimilate the Odawa or Ottawa
Nations. Therefore, the Defendant has met its burden of proof to show that the
enfity now known as the Mackinac Tribe in various forms and existed
continuously since the signing of the 1836 Treaty of Washington.

For the reasons stated above, the Court finds the Defendant has met his burden
of proof establishing he is part of a group of people of Indian ancestry, he

descended from a freaty signatory tribe, and that tribe has maintained an
organized tribal structure.

April 18, 2023 7/

Hon. Beth Ann Gibson (P-45659)
?2nd District Court Judge
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St.

Ignace, Michigan

Tuesday, February 12, 201% - 10:15 a.m,

THE
People versus

Mr.

COURT: This 1s File 1eDe57689%9A (sic) and
Caswell.

Caswell is here today with Mr. MacArthur,

and Mr. Sylvain is here as well.

And
Mr.
MR.
response from

that response

Mr. MacArthur has filed a motion.
MacArthur?

MACARTHUR: Your Honor, 1 received a

the Prosecutor yesterday, and in light of

it -- I believe it's necessary for me to

take some brief testimony.

THE

MEK.

10 minutes at

THE

MR.

to the stand.

Mr.

THE

COURT: Um-hum.

MACARTHUR: Testimony will only be five or
the most.

CCURT: Um-hum.

MACARTHUR: Okay. I would call Barry Adam

Adams?

COURT: Was there anything else we needed

do before we did that? 1 should ask Mr. Sylvain.

MR.

THE

Mr .

MR.

SYLVAIN: Neot on the Pecple’'s behalf.
COURT: Okay.
Adams?

MACARTHUR: Please step right up there to

B,

VO AQ GIATIOE
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that chair.

THE COURT: If you could raise your right hand,
please, sir?

Do ycu swear that the testimony vou're abcut to
give will be the truth, the whole truth, and nothing but
the truth, so help vou, God?

MR. ADAMS: Yes, I do.

THE COURT: Go ahead and have a seat, sir.

BARRY ADAMS
having been called at 10:16 a.m. by the Defendant and
sworn by the Court, testified:

DIRECT EXAMINATION

BY MR. MACARTHUR:

Mr. Adams, would you state your full name for the record?

Barry Wallace Adams.

And do you hold any -- do you —— where do you reside?
What county do you reside in?

Naubinway. Out there in -- I live in Naubinway.

Okay. In Mackinac County?

Yes.

All right. Do you hold any position with Indian -- with

any Indian tribe or band?
Yes. I'm the Chairman of the Mackinac Tribe of Ocawa.
Okay. And pursuant to your duties as Chairman of the

Mackinac Tribe of Odawa, do you have knowledge of the

INd LE:91:% 0202/3/S VODOIN A9 AIATADTY
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= &

membership roll of that tribe?

Yes, 1 do.

Okay. Do you kncw & gentleman by the name of Walter
Caswell?

Yes, I do.

Do you refer to him as Joe?

Yes.

All right. 1Is Walter Caswell a member of the Mackinac
Tribe or Band of Odawa Indians?

Yes, he is.

A1l right. And you refer to it as the Mackinac Tribe?
Tribe.

Ckavy.

Really, it's a —-- it's the Mackinac Tribe of Odawa and

Ojibwa Indians, a/k/a the Ainse Band. Band 15 and 16,

Point of St. Ignace, and the Band 16 is Pointe Aux Chene

Okay.

Okay. And the other band -- the other reservation would

be Naubinway, which was so0ld and teo this day.
All right. And that is an existing tribe of American

Indians?

Right. We have a treaty signatories to the 1836 treaty,

the 1855 treaty.
All right. And do you have personal knowledge of those

tTreaties?

INd LE:91:% 0202/¥/S VODIN A9 AAATADH Y
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Yes, I do.
Pursuant to those treaties, were the Native Americans

given the right to hunt and fish and gathexr?

Yes. If you look at all federal records, the Constituticn
of the United States, Article VI, a tribe -- a trealy made
with a tribe, with a government, is a free mill. It

supersedes any state law.
But there was no state in 1836. It wasn't 'til 1837 that
the state let all rights to hunt, fish, gather was given
Lo the Native American people --

Ckay.

—-— forever. OCkay. You got Judge Fox's ruling. You've
got all these other court cases that tells, you know —-
Okay. Now, with regard to Mr. Caswell specifically, does
your tribe issue any type of hunting, fishing, and
gathering licenses?

Yes. Yes, I do.

And did you, pursuant to your duties as Chairman of the
Tribe, issue a hunting, fishing, and gathering license t
Mr. Caswell?

Right. The hunting and fishing and gathering license th
was issued was issued from the Mackinac Genealogy Native
and Ethno History Associaticn, a nonpreofit 501 (c) (3),

because at the time we were doing the license, no other

INE LE:91:% 0207/#/S VOSIN A9 AAATADHY

bands like the Mackinac Band -- there was ng records.
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the Mackinac Genealogy researched. We went to Canada,

archives of Canada. That's where our

records are todavy,

our old records, if we are native and that.

All right. And did such a license get issued to Mr.

Caswell?

Yes.

And is that license 1n —-- is that L.cense in effect

through March cf two thousand nine —--

Right.

-— Nineteen?

Right.

Okay. And then there would ke new licenses issued to him?
Right. Joe can remain -- the reason we do it only for a

yvear 1s to make sure that the membership, which there 1is

600 pecple members cf the Mackinac Tribe of Odawa that w%g

turned intc the Secretary cof Interior has cur enrcllment!

All right.
And how the enrollment was dcne.
S0 once a year at least we know where

they live, et cetera.

they're at, where

Okay. So in October of 2018, Mr. Caswell would have had

valid license to hunt, fish, and gather from the Mackina

Band -- or Mackinac Tribe?
Mackinac Tribe. Right.

MR. MACARTHUR: All right.

N LE:9T:¥ 02707/B/S VODIN £q A
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don't have any further questions. The Prosecutor may ha
questions for you.

THE WITNESS: Right.

MR. SYLVAIN: Thank you. One second.

CROS5-EXAMINATION

BY MR. SYLVAIN:

Q

e

= O

You testified regarding two treaties. You said 1836 and
what was the other one?

1855. My grandfather, Peter Ainse, and (inaudibkle), my

uncle, signed that treaty.

Okay. 1In either of those treaties does it specifically

allow for any means of fishing?

What? Those treaties?

Yes.

Yes. It says it right in the treaty.

Ch. I'm -~

Tt's right in the treaty. Tt verifies exactly what that
treaty says.

Yes. All right. What T'm asking is can they hunt -- I°
SOrry.

Can they fish in any way that they want to with any type
of fishing implement?

Oh, it -- well, it's based on the tribal's judicial, you
know, conservation, our rules and regulations.

I don't have the rules and regulations in front of me, vy

ve

| AN YU WAL W Sl WS g - g
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know.

Well, T get that it allcows for Native Rmericans to be able

to fish, but dynamite fishing, all that kind of stuff, a

person could do that?

According to the law, federal law.

Okavy.

According to cur laws, according tc the treaty, we have
that right to hunt, fish, gather.

Now, the name of the tribe is the --

Mackinac Tribe of Cdawa and Cjibwa Indians, a/k/a the
nanse -- Ainse Band.

Ckay.

Ainse Band is 15, 16. The treaty's signatcries to the
treaties that was made with the United States.

You said Odawa?

Yes, sir.

THE COURT: I think the question you wanted to

ask 1s whether or not the band is a -- the tribe is a
federally recognized tribe.
MR. SYLVAIN: That's what I'm getting to, yes.
THE COURT: Why don't you just ask that

question.

BY MR. SYLVAIN:

C

A

Is the band federally recocgnized?

No.

AIATHOAA
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Okay.

But there is questions to -- what I'm saying is if you
take -- when the Sault Tribe became federally recognized,
okay, it wasn't the Sault Tribe. It was the Bahweting
Ojibwa Mackinac Tribe. Okay?

Um~-hum.

They are the ones that got them -~ the Sault Tribe changed
the name of the corporation twige to a third name. Okay.
The Bahweting Cjibwa got threw aside. Okay. In 1988 the
land's going away. Ckay.

The Mackinac Tribe of Odawa got 14.7 million.

The Sault Tribke got 5.2 million, and this is all fully
rec ——- I mean, documented. You know,

Now --

And so what the Sault Tribe did is they closed the rolls
after so many Mackinac people was in there, and the pecp
that T have as enrollment with the Mackinac Tribe is the
Mackinac people that the Sault Tribe closed the rells an
wouldn't let those people in. That's -- that is us.
That is us. We are federally recognized. If we weren't
fed -- basically federally recognized, how could we sign

Lreaty?

£ 0207/1%/S VOO Bq AAATHDAY

In regards to the Mackinac Band Tribe, you indicated tha

they issue fishing licenses?

Yes.

10
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Is there any terms to them? Amounts that people can take,
seasons?
Right.
Things like that?
Other than by the conservation department of the Mackinac
Tribe of Odawa, there are rules and regulations based on
that fishing license. They have to follow those rules and
regulaticns.
Those people that does get the license do get the rules
and regulations from the Mackinac Tribe.
Ckay. Do you know what any of those are?
I beg your pardon?
Do you know what any of those rules and regulations are?
Not right off the teop of my head T can't.

MR. SYLVAIN: Okay. No further questions.

MR. MACARTHUR: I have no further questions.

THE COURT: Mr. Adams, who -- who 1s in charge
of the conservation -- you called it the conservation —-
I'm -—- read my own writing here.

THE WITNESS: Conservation Department?

THE COURT: Conservation Department cf the
Mackinac Tribe of Odawa Ojibwa.

THE WITNESS: Joe. Joe Caswell. He's the
Chairman of the Mack -- yeah, plus there's four other

people that file --

INd LE:91:% 0202/¥/S VODIN A9 AAATADH YT
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THE COURT: Do you know who issues the licenses?
Is it Joe?

THE WITNESS: Noc. I —-- Mackinac Genealogy
Association, you know, 1s the one that releases the
license of 501{(c) (3). They call —--

THE COURT: And so Joe would tell the Mackinac
Genealogy Association to issue the license, or do you tell
them that?

THE WITNESS: T do.

THE COURT: You do? Okay. And Joe tells ycu
who to have them issues to?

THE WITNESS: Well, there's an application
that's done out of Canada that we use. Qur cards that gc
back, all of that.

THE COURT: Um-hum.

THE WITNESS: If it says that they are Native

and they are accepted as a membership -- as a memper, th
we will issue a card.

THE COURT: Okay. So that the -- that
information is funneled from you once the -- once it has

been approved to the Mackinac Genealogy Association to
actually create the license?

THE WITNESS: Right. Once they approve 1T,
accept it, then they notify us. We accept it, and then

issue the card.

INd LEDT:¥ 0202/¥/S VOIIN A9 GBAATADTY
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MacArthur?

I'm sorry.

THE COURT: You or the Genealogy peocople?
THE WITNESS: Genealcgy pecple.
THE COURT: Okay. Yep. Okay.

Anything as a result of my questions, Mr.

MR. MACARTHUR: No, your Honor.
THE CQOURT: Mr., Sylvain?
MR. SYLVAIN: No, your Honor.

THE COURT: Go ahead and step down, Mr. Adams.

(At 10:28 a.m., Witness excused)

THE COURT: Well, I could have just let you stay

there until we were done sc¢ you didn't have to get up

again.

his membership, your Honor.

necessary

confirmaticen.

is I need

Any other proofs?

MR. MACARTHUR: I dc want my client to confirm

THE COURT: Okay.
MR. MACARTHUR: If the Ccurt believes that's
but --

THE COURT: I think Mr. Adams is sufficient fo

Did you have any witnesses at this time?

And I say that because what I would like to do

N LE:91:% 0202/F/S VODIN 49 A

t¢ actually -- if there's a license issued,

ATHOAA
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assume it's in writing. So it's got to be somewhere. I
think that that should be provided as an exhibit.

MR. MACARTHUR: Ycur Honer, I can have copies
made of this. This is my client's membership card in the
tribe, and this is the license that is issued by the -- or
through the auspices of the tribe.

This is his membership card.

MR. SYLVAIN: Okay. Yeah. We can take ccpies.

MR. MACARTHUR: I will have ccpies made, but if
I may present them to the Court at this point.

This 1s the license that's actually issued, and
this is the membership card.

And there are terms to the license on the back

that cite those treatles that were —-—

UNIDENTIFIED SFREAKER: {Inaudible) E%

THE COURT: When these are copied and marked, E?

are there any objection to me receiving these? g%

MR. SYLVAIN: No, your Honor. ég‘g

THE CQOURT: The Court will receive that exhibiég

when -- when we get through the copying phase. EECT
MR. MACARTHUR: We alsc, your Honor, have a ig
document that I weculd have presented through testimony Eé
from the Department of the Interior Bureau of Indian ::
o

Affairs that verii.es the Native American heritage of my>-

client and his membership in the Mackinac Band, and I

INd L€

14
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would copy this also. I don't necessarily want to let

this go, but are you --

Honor.

Busken to

give will

the truth,

THE COURT: Any objection --

MR. SYLVAIN: No objection.

THE COURT: -- to me receiving that?

Okay. The Court will receive that as well the
(At 10:31 a.m., discussion at defense table -
off the record)

THE COURT: Anything else, Mr. MacArthur?

MR. MACARTHUR: I have nc further procfs, your

THE COURT: Mr. Sylvain, you wanted Officer

Lestify?

MR. SYLVAIN: Yes, your Hcnor.

THE COURT: All right. Come on up, sir.

If you could raise your right hand, please.

Do you swear that the testimony you're about t

be the truth, the whole truth, and nothing but
so help you, God?

MR. BUSKEN: I do.

THE CQURT: Go ahead and have a seat.

MR. BUSKEN: Thank vyou, your Honor.

JON BUSKEN

having been called by the Pecple at 10:32 a.m., sworn by

the Court,

testified:

T,

Aq RIATADTY
QIALAQ QAT
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DIRECT EXAMINATION

RY MR. SYLVAIN:

Q Could you please state and spell your name for the record?
A My name is Jon Busken, Conservation Officer with the
Michigan DNR.
It's J-0-N. The last name is Busken, B-U-S-K-E-N.
Q And where is it that you work?
A I'm based out of the Newberry office, but my area of
coverage is the Upper Peninsula.
Q Okay. And what's your position?
A I am an investigator with our Great Lakes Enforcement
Unit.
Q Okay. Are you familiar with the Mackinac Band?
A I am. Yes.
e
0 Okay. And how are you familiar with it? ;%
T
A Through trainings, through my employer, the Michigan :E
2y
Department of Natural Resources, and then interactions g;%
. . o
with Mackinac Band members. 3:;
Q Have you had the cpportunity te be able to lock into som§ E;
. : : Og
of the issues when it comes to the licensing for the ;»2
—u
. S
Mackinac Band? I;F;
Sle)
A Yes, I have. O>
S
Q And what have you been able to find? N
[E—"
A I've been able to find that they have a website where yo@®
W
can apply for a membership in addition to a -- I'm not ;;
16
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Q

sure of the exact Lerm, but essentially a hunting and
fishing license.

Okay. Do you know if these hunting and fishing licenses
are recognized as valid in the state of Michigan?

They would not be.

And why 1is that?

They are not a member of cur ccnsent decree, 2000 consent
decree, which gives five tribes the ability to hunt, fish,

and gather in Michigan.

Okay.
THE COURT: Can you say that again for me,
Officer?
THE WITNESS: Yes. They are not a member of our
2000 consent decree and are -- they're not a recognized -
tribe in Michigan, essentially. ;%
T
THE COURT: Okay. I thought you said there wegg;v
five g(q
’ )
, , , o O
THE WITNESS: There are five signatory tribes.< :
THE COURT: There's 12 federally recognized ()g
Oc‘
tribes in the state of Michigan. > <
. . . &=
THE WITNESS: Five signatory tribes. 1 was e Na !
~
S C
I'm speaking to our 20M7 consent decree. I apologize. E3;>
O o
Inland Consent Decree. NG~
— S
BY MR. SYLVAIN: =
W
3 D
And what are those five tribes? ch
z.e.’
=
(@'«
17 =
z
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That would be the $ault Ste. Marie Tribe, Bay Mills Tribe,
Little River Tribe, Grand Traversge Tribe, Little Traverse
Tribe.

And is the Mackinac Band associated with any of those five
tribes?

Not that I know of. No.

And in regards to this case involving the Defendant,
Walter Joseph Caswell, did the Defendant also have in his
possession a Michigan fishing license?

Yes, he did.

And was it valid at the time?

Yes, 1t was.

And in regards to the charge itself, it indicates fish

closed stream?

~

That is correct. g
. ' T

And what 1s that in regards to? :E
That stream is not open to fishing at the time of the ye%%
o

Mr. Caswell was fishing con its banks. <
Ckay. Do you know whether or not -- well, he had a validh
o

license at the time through the State of Michigan? 2>
)

Correct.. IE
S}

Would any license, even with any of the five signatory Eg
S

tribes, have allowed for fishing from that stream? N
o

I''m not sure on that, sir. N
W

~

Okay. And in regards to the illegal means, what was thatU

(LAl

AL AQ

1

i3
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BY MR. MACARTHUR:

Q

specifically?
That was a spear.
Okay. And I'm assuming that that's not permitted?
That's correct. Any time of the year that would not be
commit -- permitted.
Do you know if it's permitted under any of the licenses
that could be issued by the five signatory tribes?
I do not, no.
MR. SYLVAIN: Okay. No further questiocns.
THE COURT: You can't. I'm sorry.
Go ahead, Mr. MacArthur.

CROSS-EXAMINATION

You indicated the five signatory tribes that are granted

e
fishing rights? vy
@
They are the ones who we recognize in the 1836 area, yes%
Ckay. And they signed a -- some type of a consent decre%g
with the state of Michigan -- é?
Correct.
-- in -- did you say 20077
2007, yes.

What about the other federally recognized tribes or band

that are recognized in the state of Michigan, that are
recognized federally? They are nol granted any hunting

fishing rights?

INd LERQTY 028T/+/S VOOIN

19
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BY MR. MACARTHUR:

Q

BY MR. SYLVAIN:

Q

Not in the 1836 consent decree area, no.

Okay.

THE CQURT: The 1836 or the 20077

THE WITNESS: The treaty between the federal
government was in 1836. In 2007 we entered a consent

decree with those five signatocry tribes.

aAnd you don't disagree with Mr. Adams that the Mackinac
band was a signatory to that 1836 tribe?
1 have no knowledge.
Or treaty. Excuse me.
I have no knowledge of that.
MR. MACARTHUR: Okay. All right. Thank you.
(At 1C:36 a.m., discussion at defense table -
off the record)
THE COURT: Mr. Sylvain?
MR. SYLVAIN: Just real guick.

REDIRECT EXAMINATICON

As to the 2007 consent decree with the five tribes in th
state of Michigan, did that have any specific regulation

or agreements regarding hunting, fishing, that kind of

stuff, when they would issue the license?

91:% 020T/%S YOOI A9 AAAIIDTY

It did have some guidelines in it, and many of those are™

also set by the individual signatory tribes.

20
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MR. SYLVAIN: Okay. No further gquestions.

MR. MACARTHUR: Nothing further, your Honor.

THE COURT:

Thank you.

THE WITNESS: Thank you, me'am.

(At 10:37 a.m., Witness excused)

THE CCOURT:

MR. SYLVAIN: No further witnesses.

THE COURT:

MR, MACARTHUR: I have no rebuttal witnesses,

your Honor.

THE COURT:

submitting some written closings. I will -- with regard

to the treaty issue,

All right. You may step down, sir.

Mr. Sylvain?

Any rebuttal?

I would entertain you fellows

I weuld like tc do my own research as

~
well to make sure that they are virtual rights. ;%
Caselaw that exists, it can also be incorporat%g
Ay
into whatever determination I make here today because T g;g
1
know that there is a body of that out there, and I reallé?E%
<'4
-- 1 saw references toc statutes but not to caselaw. %E;
O~k
and I know there's scme good stuff cut there ;»2
g
because T read it a long time ago, and T just don't ;;F;
~
[\
remember it that well right now. So I'd like to brush u% g
S
on that. N
o
MR. MACARTHUR: Ckay. o)
o
THE COURT: So a week for summary, 1f you want;;
21 e
=
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and that will give me time to do my research.

MR. SYLVAIN: Both of us submit 1n the same week

or like --

TEE COURT: Whatever you'd guys like. 1I'm open

to suggestions from you.

MR. MACARTHUR: A week 1is fine for me, your

Honor.

THE COURT: So a week, and then do you want a

week yourself or --

MR, SYLVAIN: Yes, please.

THE COURT: Okay. So that makes -- today is 12

-- 19, and then 26 for the Prosecutor.
S I'11l let you make copies of that —--
MER. MACARTHUR: All right,
THE COURT: -- so that if somehow they tear,

it's not my fault. Because I would be the person who

would do that so —--

(At 10:39 a.m., proceedings concluded)

INd LE:9T:% 02027/+/S VOO A9 AAATADTY
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STATE OF MICHIGAN )

)

CCOUNTY OF MACKINAC )

I certify that this transcript, consisting of

pages, is a complete, true, and correct transcript of the

proceedings and testimony taken in this case on Tuesday,

February 12, 2019.

June 3, 2018

Ke ) _ 43
P.C. Box 27
5t. Ignace, MI 48781

(906} ©643-7338
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EXHIBIT D

Appellee Caswell’s Mackinac Tribe
membership card



 ——r e,
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3 #7°m. This Card Centifies That

g ‘;ﬂ ';;', : Walter Joseph Caswell

H‘ TN s A Member of

E-f The Mackinac Tribe of Odawa and Ojibwa Indians. *

I3
1

: Bands 11 thur 17 and Cheboygan Bands
Birthdate: SRR Enrol No.:
. $1h 6116

Expiration Date: File No.:-

C-3-01 j

Lifetime

S€



" This Card is the Property of The Mackinac Tribe - |

If found please return to the Mackinac Tri.be_Enroﬂrﬁeﬂt
Department-P.Q.Box 467 Naubinway Mi 49762

.{gw}v et s,
‘ Barry VW Adams

Tribe of Odawa and Ojibwa Indians

1-806-477-6619

Tribal_ Chairman

NNE LETF0007/4/S VOO A9 (TAATIDTY
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EXHIBIT E

Appellee Caswell’s Mackinac Tribe
subsistence harvesting license



?q'-)“;‘, », ~2018: Tribal Subsistence Harvesting Licensg]

%, .
E: :,"i File # 106
05 Walter Joseph Caswell
3 P.O. Box 385
City....Newberry State.... M| Zip.... 49868
pos: G

Durant Census Records # 61/16
This License Expires March, 31 2019
Mackinac Tribe of Odawa and Ojibwa Indians
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Article 6th of the United States Constitution
_ This Consitition, and the laws of the United States which
be made in pursuance thereof, and all Treaties made, or
shall be made under the authority of the United States, shal
be the Supreme law of the Land, and the Judges in every
state shall be bound thereby,anything in the Constitution or

laws of any state to the contrary notwithstanding”

Article 13 of the Treaty of 1836, Signed by Mackinac states

The indians Stipulate for the rights of Hunting on lands
Ceded

A )

~

“\

€€
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EXHIBIT F

Appellee Caswell’s certificate of degree
of Indian blood



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Michigan Agency
2901.5 1-75 Business Spur

Sault Ste. Marie, Michigan 49783-3519
{906) 632-6809 Phone (906) 632-0689 Fax
IN REPLY REFER TO: 877-659-5028 TOLL FREE
3732a-PS Individual Case File

Caswell, Walter J.

April 22, 2009

CERTIFICATE OF DEGRLE GF INDIAN BLUGD

Th"é is to certify, based on available Agency records and submitted supportive documents,
that Walter Joscph Caswell, DOB: _ child of Margaret E. (Blakely) Caswell,

1s 1/64 Mackinac Band Chxppcwa Indian.

His maternal great-great-great-grandmother, Mrs. Antoine Paquin, is listed as number No. 342

on the 1836 Census Register of the Ottawa and Chippewa Nations.

This letter of certification verifies Indian descent, it does not verify, nor entitle you to, tribal

membership.

Sincerely,

\mek&w

/ Jknewev» M. Gillett
?\ctlno Superintendent

TAKE PRIDE &&=
INAMERICA "~
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92nd District Court opinion and order
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STA™™ OF MI_AIGAN
IN THE 92ND DISTRICT COURT FOR THE COUNTY OF MACKII C

THE PEOPLE OF THE

STATE OF MICHIGAN,
Plaintiff,

v

WALTER JOSEPH CASWELL,

Defendant.
/

OPINION AND ORDER

At a session of said Court held on
Tuesday, February 12, 2019, at the
Mackinac County Courthouse in
St. Ignace, Michigan

PRESENT: Hon. Beth Ann Gibson
92nd District Court Judge

in this matter a motion to dismiss the case was filed by Defendant Caswell. M
Caswell received a citation from Conservation Officer Busken for fishing in
closed stream and illegal means of fishing (spearing).

dAAIZDAY

By way of background, exhibits were admitted and testimony was taken whic
established that Defendant Caswell is a member of the Mackinac Tribe o
Odawa and Ojibwa Indians (Exhibits B and C). In addition to his membershi
with the Tribe, he received a tribal fishing license (Exhibit A) which was in h
possession at the time of receipt of the citation.

VOO AL
9 §207/01/8 VOOIN A9 QAAIIDHY

7°020CT/V/

Presently, the Mackinac Tribe of Odawa and QOjibwa Indians are not federall
recognized. Howev -, their pefition for recognition is pending with th
Department of Interior.

~

LEI9I

Conservation ffic Jsken testified 1 1t he issued a citation to Mr. Casweltd
because he was not a member nor had a tribal hunting, fishing, go’rheringz
license from one of the five participating federally recognized tribes in the state

INd #T-80
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of Michigan that signed the consent decree in 2007 with the Department of
Natural Resources.

The question becomes whether or not members of a fribe federally recognized
or otherwise can be divested of their hunting, fishing, gathering rights afforded
to them in the 1836 and 1855 treaties with the United States. Of note, the
Mackinac ...be was a signatory to those treaties. The fact that the Mackinac
Tribe of Odawa and Ojibwa Indians was not a signatory was not disputed either
through testimony or through written briefs that were submitted to the Court.

Of note, the delay in preparing this opinion has occurred to afford Prosecution
the opportunity to file written supplemental briefs and memorandum of law.
The Court granted four months' time to the Prosecutor to prepare and submit
those, and none have been received.

To begin to address the issue, it is important to understand The Canons for
interpretation and application of treaties between the United States and the
different tribes then living in the country. The Supreme Court consistently
applies well-established principles of interpretation to treaties between the
United States and Indian tribes. Those interpretive standards protect important
aspects of both the United States' constitutional structure and fribal identity.

Treafies are the supreme law of the land, U.S. Const. art. VI, §1, ci. 2, and the
remain valid unless and until Congress clearly expresses its intent to abrogat
them.

Addifional longstanding principles of freaty interpretation developed an
applied by the Court require that treaties, along with any ambiguous languag
therein, be construed as the Indians would have understood them and b
liberally interpreted in favor of the Indians. Cty. of Oneida v Oneida India
Nafion, 470 U.S. 226, 247 (1985).

%@dﬁ%uﬂnﬁﬁ

19 6207/01/8 VOO £4q QAAIIDTI

The Court's tradition of applying these interpretive standards ensures tha
government power is based on the consent of the governed and protect
important structural aspects of federal Indian law and jurisprudence. Followin
that fradition provides clear and straightforward answers o question
presented in this case.

(ﬂﬁ%?VODVJ

Treaties made by and between the United States and Indian tribes form th
foundation of the unique tribal relationship and have defined that relationshi
since the Court's earliest decisions. Under the Constitution those treaties are)
the su r law of tt  land and nain  1forc ab un s Cong hasg
abrogated them by subsequent treaty or statute. Through ...err Treo’r\,ze
refationships with the United States, Indian fribes have been recogmzed Qs

Py 07
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distinct nations. Furthermore, atthough Indian nations are subject to federal
authority, their exclusive treaty relationship with the United States genera
insulates them from state authority in the absence of express federal legislation
to the contrary.

It is well established that treaties are a central component of the federal
relationship with Indian tribes; and even outside of their territory, Indian tribes
and their individual members exercising federally guaranteed treaty rights are
generally free from regulation by the states. The United States v Winans, 198
U.S. 371 (1905).

In light of the importance of treaties to the federal-tribal relationship, the Court
has fashioned specific rules of construction for interpreting treaties that give
proper respect 1o the solemnity and purpose of those contracts. These rules
are referred to as "canons of construction.” Cty of Oneida, 470 U.S. at 247
(1985). Interpretation of treaties are not simply an effort to address a perceived
inequality in bargaining power; instead, the rules are rooted in the unique frust
relationship between the United States and the Indians.

The Court employs three basic interpretive principles when analyzing treaties.
First, the language must be interpreted to giv  effect to the terms of the treaties
as the Indians themselves would have unc  stood them. Jones v Meehan, 175
US. 1,11 (1899). Second, the Court must liberally interpret the language of the
treaties in favor of the Indians. McClanahan v Arizona Tax Comm'n, 411 U.S7
164, 174 {1973); Washington v Washington State Commercial Passenger Fishing
Vessel Ass'n, 443 U.S. 658, 690 (1979). Finally, the rights reserved by treaties™
remain intact unless Congress has expressed clear and unambiguous confrary< =
intent. Mille Lacs, 526 U.S. at 202; Cty. Of Oneida, 470 U.S. at 257; Menomine% gy
Tribe of Indlians, 391 U.S. at 41213, 417. — 0
k< e

State Court decisions cannot ighore the Supreme Court's interpretive rules<
Standards for interpreting Indian treaties were developed by the Supremé. O
Court to protect the quasi-constitutional status of treaties and preserve th Og
benefit of the bargains that those documents memarialize.  Failing to apply,,

those rules when engaging in freaty interpretation endang s the verys ~
foundation of the Supreme Court's Indian law and constitutional jurisprudenceﬁ O

The exercise by an individual Indian of a treaty-reserved right to hunt or fish ca
lead to conflict. Supreme Court has consistently resolved those conflicts b
applying the above well-established standards for interpreting Indian treatie§
to insulate the exercise of tribal treaty rights from state regulation. The Supreme”; o

-ourt's roach to enforcing frik 5" off-reservation tr ity rights b Jit  withg .y
Winans, (198 U.S. 371. The Supreme Court interpreted treaty language to< =
require fribes' access to their tfraditional sites. The Supreme Court recognized in

()
=
S
Y

0c0c/01/8 V

3
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Winans that the right to use traditional fishing locations was "part of larger rights
possessed by Indians,” and that the "form of the [treaty] and its language was
adapted" to preserve the exercise of those rights.

Understanding the concepts of treaty and interpretation and applying them to
tr instant case, it is clear from the record that Defendant Caswell was a
member  the Mackinac Tribe of Odawa and Ojibwa Indians and possessed
a valid tribal fishing license at the time of the citation. Itis also clear from the
record that the Mackinac Tribe of Odawa and Ojibwa Indians were signatories
to the 1836 and 1855 treaties with the United States.

The reason the officer stated he issued the citations to Defendant Caswell was
because the Mackinac Band of Odawa and Ojibwa Indians were not
signatories to the 2007 compact between the State of Michigan and five of the
federally recognized tribes in the state. The Courtis at aloss as to how the state
has authority to divest members of the tribes that were not signatories to the
2007 compact, understanding that tribal hunting, fishing, gathering rights are
given in the 1836 and 1855 treaty.

A similar argument was made to restrict freaty hunting, fishing, gathering rights
of tribal members in Herrera v Wyoming, 587 U.S. ___ (2019). In that case tfribal
hunting, fishing, gathering rights were given from the United States to tribal
members prior to Wyoming's statehood. The state took the position that
hunting, fishing, gathering rights in the state of Wyoming as granted under th
1836 treaty were extinguished upon statehood. The Supreme Court in Herreran
v Wyoming disagreed, concluding that hunting, fishing, gathering rights as™
conferred to tribal m nbers cannot be extinguished by gaining statehood<
The implication of Herrera in this case is that once tribal members receiv
hunting, fishing, gathering rights under treaty, they continue regardless o
further state regulation.

N A

Therefore, the Court will concur with the Defendant and dismiss the matter, a
the restriction of hunting, fishing, gathering rights in this case to tribal member
who were not signatories to the 2007 compact violates the essence of th
intent of the signatories in the 1834 and 1855 freaties.

EVaD

INd $T:80:9 6207/01/8 VOOIN 49 AAIZOTY

L

Beth Ann Gibson  (P-45659
92nd District Court Judge

Dated: June 14, 2019

91-¥ 0C0T/v/
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STATE OF MICHIGAN

IN THE CIRCUIT CCURT FOR THE COUNTY OF MACKINAC

PEQOPLE OF THE STATE OF MICHIGAN,
Appellant,

Circuilt Court File No.
18-8346~AR and 19-8347-AR

WALTER JOSEPH CASWELL,

Appellee,
ZACKARY A. SYLVATN (P78228) TIMOTHY P, MACARTHUR (P30673})
Mackinac Co. Assistant Prosecutor Attorney at Law
100 $. Marley Street 9911 N Straits Hwy.
St. Ignace, MI 48781 Cheboygan, MI 45721
(906)643-7329 (231)e27-3163

MEMORANDUM AND DECISION AND ORDER

At a session of said Court on November 21,
2019, Mackinac County, State of ¥’ :higan,
and the Court being fully advised;

PRESENT: HON. WILLIAM W. CARMODY
Chief Judge

Background

The facts in this matter are not in dispute. The Defendant
was issued citations for fishing in a closed stream, classified
as Type 1, and for fishing by an illegal means, again a Type 1

off ; AR : 3

to 90 days in jail. The arguments of the parties beoil down to

INd LE:91:% 0202/¥/S VODIN A9 AAATADH YT
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treaty interpretations, equal protection, and Jurisdicticnal

guestions raised by tt People.

Issue
Did the Lower Court abuse its discretion or commit clear
legal error/mistake in its findings of fact and 1its

consequential Order?

Standard of Review

The determination that a trial «court abused its
discretion “involves far more than a difference in
judicial opinion,” Gilbert v Daimler Chrysler Corp., 470
Mich 749, (2004;. Rather, an abuse of discretion occurs
only when the trial court’s decision is outside the range
of reasonable and principled outcomes.” Maldonado v Ford
Motor Co., 476 Mich 372, (2006).

“A finding is clearly erroneous when, although there is
evidence to support it, the reviewing court is left with a
definite and firm conviction that a mistake has been made.
Id. at 388-389, 590 N.W.Z2d 69. On appellate review,
questions of law are examined under a de novo standard.”
People v lLanzo Construction Co. 127 Mich App 470, (2006).

Findings of Fact and Law

The common thread in these matters, as in most appeals, is
that depending on which side of the fence vyou’re on, the
argument for upholdir~ a Trial Court’s ruling is that this Court
cannot and should not substitute its Jjudgment for that of the
Trial Court. The Court agrees with this argument.

Tr: ( : ; ( of J 1, O

4 states in relevant parts, as follows:

INd LE:91:% 0202/¥/S VODIN A9 AAATADH YT
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“The Court is at a loss as to how the state has
authority to divest members o¢f the tribes that were
not signatories to the 2007 cempact, understanding
that tribal hunting, fishing, gathering rights are
given in the 1836 and 1855 treaty.”

Further, in the Trial Court’s conclusion, the Court stated as
follows:

“Therefore, the Court will concur with the
Defendant and dismiss the matter, as the restriction
cf hunting, fishir~ gathering rights in this a case
to trikal members who were not signatories to the

2007 compact violates the essence of the intent of
the signatories in the 1836 and 1855 treaties.”

Citing the cases of Herrera v Wyoming, 587, U.s5. {2019}, in
part, for its reasoning in their decision along with cases of
construction, interpretation and language, United States v
Winans, 198 U.S. 371 (1905), City of Oneida. v Oneida Indian
Nation, 470, U.S. 247 (1985), McClanahan v Arizona Tax Comm’n,
411 U.s5. 164, (1973). 1In these instances it was determined that
Congress, as opposed to the States, 1s the final arbiter of the
various treaties that may be call d into play. Whether, in this
instance, the Mackinac Tribe 1s a “splinter group” Dby
definition, and therefore restricted in its treaty rights,

not for this Court to determine or that its rights have been
curtailed by some State ruling. This Ceourt's role is simply to
- decide, if in its ocopinion, an abuse of discretion or clear error

—aw ¢ 1©n I e has ¢ S T Tr: 1 a.

The Court is alsoc mindful of the fact that there appears to be a

(O8]
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guestion as to whether or not this matter is ripe for review, if
indeed, as suggested, the Mackinac Tribe has an applicaticn
pending with the federal courts seeking acknowledgement as a
federally recognized tribe.

Testimony in this matter was taken by the Appellee as to
the original signatories to the 1836 and 1855 treaties. Mr.
Adams, a member of the Mackinac Tribe, confirmed that relatives
cf his as members of a distinct tribke, the Mackinac Tribe of
Cdawa and Ojibwa Indians, were in fact signatories to those
treaties. This fact was not rebutted though some combination in
the record exists on this point. The Defendant argued, and the
Trial Court cited, in support of its findings, the ruling in The
Menominee Tribe of Indians v. United States, 88 S.Ct. (1968},
Justice William O. Douglas authoring the same, upholding certain
fishing and hunting rights of the Mencminee Tribe of Indians.
However, the Court finds that it need not look further than the
most recent case 1involving the Mackinac T rcibe in Mackinac Tribe
v Jewell, 829 F.3d 754 ({2016} for direction in resclving the
matter before the Court. In said matter, The Mackinac Tribe, as
a currently and most recently constituted 501 {c¢) {(3) Nonprofit
sought recognition from the U.S. Government. In Jewell, supra
the Court of Appeals stated in part as follows:

I weki 1 v, : k fao T 3

made clear t tribe seeking to be ack vledgs
Secretary must pursue the Part 83 process even 1if the

INd LE:91:% 0202/¥/S VODIN A9 AAATADH YT
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tribe claims, as the Mackinac Tribe does here, that it has
previcusly been recognized by the federal government. 708
F.3d 728, 277-19% (D.C. Cir. 2013).

The Machkinac Tribe seeks relief different from what the

tribes in James and Muwekma Ohlcone sought — a secretarial
glection under the IRA rather than inclusicn on the
Secretary's list of federally acknowledged tribes — but

the rationale of those cases has persuasive force here as
well., The Mackinac Trike contends that, because it is a
recognized tribe, it is eligible feor & secretarial
election. But no branch of government has determined
whether the plaintiff Mackinac Tribe currently gualifies
as a recognized tribe or as the tribe that was recognized
in 1855.

Cur decisions 1in James and Muwekma Ohlone teach that,
when a court 1is asked to ¢ :ide whether a group claiming
to be a currently recognized tribe 1is entitled to be
treated as such, the court should for prudential reasons
refrain from deciding that question until the Department
has received and evaluated a petition under Part
83. James gave good reasons for that restraint. Congress
delegated to the Secretary the regulation of Indian
relations and affairs, see generally 25 U.5.C. § 2,
including authority to decide 1in the £first instance
whether groups have been federally recognized in the past
or whether cther circumstances support current
recegnition. James, 824 F.2d at 1137.7

The issue before the Court has all the makings of a text
book constitutional guestiocn entangled with the Trial Court’s
consideration of matters of equity in its final decision. This
fact opens the dococr for a more thorough review, but ncnetheless,
does not give greater weight to this Court’s abiliﬁy to reverse,
unless it finds that the ruling of the Trial Court was a
mist: 2, given the facts as presented.

Thi Court understands that it must be shown that the Tr 1

Court’s ru.ing was agains all = gic -« the circums nd

INd LE:91:% 0202/¥/S VODIN A9 AAATADH YT
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unreasonable and arbitrary as to shock the conscience of cne’s
sen: of Justice. On "~ Tese facts, the Court cannot find the
same. However, equity cannot supplant the law, and as such, the
Court must find that the entire guestion can be answered with
the ruling in Jewell, supra, contrclling.

As such, this Court finds that the Trial Court made an
error of law/mistake, and therefore, the Court REVERSES the
Trial Court’s Order and remands the matter back for further
hearings consistent with this Crder. The Court does not retain

jurisdiction.

Dated: November 21, 2019 v b e
Hon. William W. Carmody
Chief Judge

d LE9TY 0702/¥/S VOO Aq AIAIIDHY
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CERTIFICATE OF SERVICE/MAILING

I certify that on this date copies of the above were served upon
the parties or their attorneys indicated below by email and
regular mail, addressed to the address shown, unless c¢therwise

indicated.
L

i Tiglasf Court Administratcr

November 21, 2019

ADDRESSEES:

ZACKARY A. SYLVAIN (P78228) TIMOTEY P. MACARTHUR
Mackinac County {(P30673)

Assistant Prosecutor Attorney at Law

100 5. Marley Street 9911 N Straits Hwy.
St. Ignace, MI 45781 Cheboygan, MI 48721
{906)643-732¢ {231)627-3163
apamackinac@gmail.com macarthurlaw@hotmail.com
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92nd District Court hearing transcript
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EXHIBIT J

Affidavit of Barry Adams
3/8/21



STATE OF MICHIGAN COURT OF APPEALS

In Re: PEOPLE OF THE STATE OF MICHIGAN
Plaintiff- Appellee
v

/)

\ =\ WALTER JOSEPH CASWELL
\! L U Defendant-Appeliant
o {0 200
WAR 1 No. 353537
4 Di strict C{‘%g‘,{[&‘\
S‘?Z\ENACE- W AFFIDAVIT OF BARRY WALLACE ADAMS

To the honorable Court and the People of Michigan, my name is Barry Wallace Adams and | wish to
enter this letter into the record of the above-refenced action as my name and my person is involved
in this case. There are several points which | wish to discuss in an effort to clarify what | see as
misdirection by the prosecutors and the intervening parties. All statements herein are based on my
personal knowledge.

1. I'am the Chair of the Mackinac Tribe of the Odawa and Ojibway

2. | have decades of effort in our work to re-establish the Tribe as a collective body for the
indigenous bands recognized historically (1870 Field Notes) as Bands 11-17 in the Upper
Peninsula

3. The enroliment of the so-called “Modern Tribe” is described in the attachment (Attachment A)
which | submitted to the Interior Secretary in response to a request in Mackinac Tribe V
Jewell, 829 F3rd 754, 755 (2016);

4. The Tribal record of the Mackinac becomes especially cloudy in the 1990s when the Indian
Claims Commission established a settlement for the Mackinac People. This is because the
State of Michigan arbitrarily allowed the comingling of settiement funds earmarked for the
Mackinaw Tribal Members with the Sault St-Marie Tribe. Instead of acting as fiduciary
trustees of the Mackinac Tribe, the Sault St-Marie Tribe arbitrarily enrolled members of the
original bands, enrolling some but not others, and spent the money designated for Mackinac
Tribal members on money-losing investments.

5. The corporate veil that obscured the deceptive practices of the Sault St. Marie Tribal
Principals has been revealed in a separate criminal case involving the Sault Tribe
subsidiaries and partnerships, Buchwald Capital Advisors, LLC v Papas (Greektown
Holdings).

6. In consequence of the forgoing, (Parts 4,5) | subscribe to the rebuttal of the Stephen Cooley,
J..D., PLLC, Attorney for the Defendant, who argues that “...[Defendant] and the prosecution
are the only necessary parties and that the Sault Tribe has no standing to participate in a
state criminal prosecution and their interest in this case is purely financial.

7. A substantial record has already been presented at the circuit court level. Tribal principals
have spent thousands of hours and have spent about a hundred thousand dollars in legal
and research costs building the historic and genealogical record. The Mackinac Genealogical
and Historic Society have boxes of information that could resolve any of the District Court's
questions about the clear bright line between the current Mackinac Tribe and the Treaty
signatories of 1836 and 1855.

8. 1 would like written interrogatories asking specific questions that will satisfy the Court's
questions regarding the historical, cultural and genealogical ties between the current
Mackinac Tribe and the Treaty signatories of 1836 and 1855. Having questions posed in
writing helps to focus our research through the large archive in our possession. And, with all
due respect, written questions will help the Court and the prosecutors to “sharpen their
minds” and clarify what, exactly, they do not understand about our status.
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9.

10.

11.

12

13.

The Court presents an arbitrary prima facie argument for “proving” that the Mackinac Tribe is
not a “signatory” {o the relevant treaties. The court: “signatory tribe”. . .is...reserved for the
historical tribe whose representatives actually signed a treaty.” Then “A modern-day tribe
that has established its rights to exercise the treaty rights of a signatory tribe is often referred
to as a “Treaty Tribe”. ...In accordance with this usage, the Mackinac Tribe is not a signatory
to 1836 and 1855 treaties, even though some of its members appear to be the descendants
of a signatory tribe.” Is the court saying that because the Mackinac cannot produce a 200
year-old indian who actually signed a treaty that they are not “treaty indians"?

The issue of Mackinac being a successor in treaty interest is raised by the Court. The
court claims that merely being direct descendants of treaty signatories does not convey tribal
rights, that the tribe has to be a “political successor” be demonstrating “some definging
characteristic of the original tribe”. If the court is saying that the Mackinac has not exercised
its treaty responsibilities in a long and fraditional manner, 1 can only point to this present
case. The Tribe exercised its treaty rights by issuing a spear-fishing license to a tribal
member. Yet now we have the State of Michigan arbitrarily supervening the sovereign
exercise of the fribe and its courts are saying “see...this proves that the tribe has no
authority”. Also, the current Tribe operates cultural center, advocates for members by
intervening in lawsuits that affect the embezzlement of funds, and maintains property
interests on behalf of the tribe. And until the Sault St Marie Tribe assumed service interests
under the auspices of the State and without the support of the Tribe, the Mackinac provided
services {o its members.

Treaty Rights and Tribal Recognition. It appears that both the Defendant and the
Prosecutors agree on the following principle. Both parties assert that federai recognition has
no bearing on treaty rights of a tribe and its tribal members. Nevertheless, in a federalist
sense, the recognition of a tribe arises from the “consent of the governed”. In this case, while
the treaty rights of the defendant may be an organic right held apart from the authority of the
Tribe, without the defendant’s identity as a member of the Tribe no treaty rights could inhere
to him. A 1/64" Blood Quantum is hardly qualifying of any indigenous rights without the
official inclusion of the defendant in a tribe that claims in genera an historic treaty right.

The Consent of the Governed. The attitude of the Court is anti-federalist in a manner that
reveals a cultural bias on the part of the Court. The People of the Ainse Bands who are
traditionally Mackinac people (see the Mackinac Tribal enrollment, attachment B) choose to
be recognized as the Mackinac Tribe. It is a foundational principle of both U.S. textual and
English common law that the power and authority of all government is derived from the
consent of the governed. In a federalist context, the court cannot distinguish the individual
rights obtained by treaty from the authority derived from those treaty-vested persons who
willingly assign authority to a Tribe with whom they culturally and historically identify. While |
appreciate the courts position that “federal recognition” has no bearing on treaty rights, |
disagree that treaty rights do not have a bearing on federal recognition—especially when the
individual tribal member vest his treaty rights in the authority of the Tribe to issue licenses
and regulate his use of resources.

Who Controls the Tribe? The Foliowing is from Mackinac V. Jewelil: “Between 1785 and
1855, the United States entered into numerous treaties with a group of Native Americans
known as the Ottowa and the Chippewa Nation. These pople were located in Michigan and
comprised several autonomous tribes linked by similar culture and shared language—of
which the Mackinac were one. For ease of administrability, the government referred to and
negotiated with these tribes collectively as the "Ottowa and Chippewa Nation of Indians” An
1836 Treaty, however, singled out the Mackinac Tribe (or Michilimackinac) to create a
temporary 5 year reservation for its bands... Two decades later, the federal government



encountered resistance when it tried to negotiate with this group of bands. The various
bands insisted on negotiating independently and further demand that the government
dissolve the Ottawa and Chippewa Nation. As part of the 1855 Treaty, the government
agreed to dissolve the Nation.” Twenty years after that the Secretary of the Interior
terminated all federal services to the Mackinac. In 2011 when the Mackinac groups under the
Ainse Band sought to consolidate and hold elections resistance to the tribe arose and
commonly cited the dissolution of the Nation in the mid 1800s. Yet, the “Nation” was a
bureaucratic convenience, and its dissolution came from the assertion of self-determination
by the Bands who comprised it. So who controls the Tribe and its identity? The original
bands who are heirs to the historic Treaties are asserting THEIR right to that identity.

. v Aemnmn)
BARRY W ADAMS
N6427 BLACK RIVER RD
NAUBINWAY MI 49762
PH (906)477-6619

FUTHER YOUR AFFIANT SAYETH NAUGHT.

STATE OF MICHIGAN )
) ss.
COUNTY OF MACKINAC )
SUBSCRIBED and SWORN this 8TH day of MARCH 2021

banes 7. (Ltgh

Notary public in and for the State of M\i_élhigan
My Commission Expires: MARCH 3. 2026

DIANE M. ALBRIGHT
NOTARY PUBLIC - STATE OF MICHIGAN
MACKINAC COUNTY
My commission expires March 3, 2026
Acting in the County of Mackinac
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Prepared by Mackinac Genealogy Native and
Ethno History Association
Enrollment of the Mackinac Band. Bands 15&16

AKA
Ainse Band
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Mackinac Genealogy
Native and Ethno Historical Association
6427 Black River Rd.
Naubinwav, VI 49742

[-9016-477-66190

12-28-2011

Nonprofit Corporation information 1 pdate
(1) Describe the purpose and activities of the corporation during the
vears 2007 2008 2009 2016 2011 thry 2016 covered by this report

Preserve the Histories, ( ulture and Sacred 1 raditions of the
Mative Indigenous Odawa and Ojibwa people and the Ethno
American Immigrants that migrated within the Mackinac
Straights area | pper and Lower Peninsela and to assist those

researching their Native and personal ancestral backgrounds,

Create a Library of W ritten and Oral Histories of the Mackinac
Odawa and Ojibwa Indians and Ethno people. By helping the
Mackinac Tribe of Odawa and Ojibwa Indians Compiling their
History and Historical Documents.

Establish a cooperative working relationship between the
Mackinac Tribe of Odawa and Ojibwa Indians and alj other
Indigenous Tribes and organizations within the Mackinae Straits
Upper and Lower Peninsuia and the United States Governmentaj
Authorities,
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TREATY LAND REGARDING MACKINAC

1795 * 1807 * 1820 * 1821 * 1836 * 1855

Prepared 2013 For

Michoe!l Walleri
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vescription o1
Included on this CD are the following files:
NTRO. THIS FILE.
0F, a transcription of the Durant 1908 census roll.
rant $P, PDF. a transcription of the Durant supplemental roll.

Duranil0 POF a transcription of the final payment roll.

Reports.PDF, Miscellaneous reports from Durant and commissioner of Indian Affairs relating

To the creation of these rolls and payment of the award including the lists of mixed-blood
Members on the 1870 roll whose descendants should not be paid.

-, a transcription of the 1870 Ottawa and Chippewa Annuity payment roil.
I've also included my previous censuses and documents

[0..1836 Michigan Ottawa and Chippewa mixed- blood census.

adman,P0F, 1895 Potawatomi census (Cadman Roll)
saginaw . PDF 1864 Chippewa of Saginaw Annuity payment Roll.
OTCHIPET.pot, 1857 Michigan Ottawa and Chippewa Annuity payment Roll.
~10,1904 Potawatomi census (Taggart Roll}
F Mt. Pleasant Indian school List (1920-23, 1925)
Jleass PDE, Mt. Pleasant Indian school Master List
1861 Michigan Ottawa and Chippewa Annuity Payment Raoll.
Otchipl965PDF, 1865 Michigan Ottawa and Chippewa Annuity Payment Roll.
A copy of Adobe Reader (Microsoft Windows version) witch is needed to view, search, and

Print these documents is also included:

RP500ENU, the latest version of Adobe Acrobat reader { Version 5)

The Durant 1908 census roll and supplemental roll were transcribed from
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Attachment (4)

I Barry W Adams 3§ being a Native American Indian Geneatogist 40
years of Experience and with the help of Genealogist Victor Visnaw aiso
an Native American Indian with also 40 vears of Experience. Thisisa
complete list of all sources used in verifying enrcilment applications for
the Mackinac Tribe of Odawa and Ojibwa [ndians (1} United States of
America and (2} the eountry of Canada

[

Doing Genealogy in United States Genealogist fine out and understands that
the United States is so voung there first census records were taken in the
USA was 1790, Records show late 1500°s carly 1600°s the State of
Michigan was the fur trading capita! of the world St. Ignace Michigan straits
of Miackinac. Mackinac Tribe of Odawa and (jibwa Indians requested of the
Mackinac Genealogy Association to verify the genealogy and applicanons
for enrollment for their Tribe. We researched all archives of the Staie of
Michigan and all counties of Michigan Birth, Mamiages. and All Indian
censuses Records that was available for our rescarch. Most all Genealogy
and Ancesiral Records of Michigan stops only records available at that time

s

pt
et

g
LR
it

&

period carly 1800°s were letters seni received from the indian agents to the
War Depariment {Secretary of Interior} these Records are available at the
National Archives and Records Adminiswation. Microfilm Publication
Record Group 75 Michigan Indians. This was the countrv of Canada until
the end of the war of 1812 which became the country of the United States.
We aiso found out that most of all Genealogy and Ancestral Records could
be researched and provided by the County of Canada Archives.

Canada
For the past 20 vears I've used the resources of Canada (1} Archives of
Quebec {2) French translator David Agar of the Archives of Quebec and
Generalist Pam Tessier 204 ivanhoe Drive North Bay, ON B1A 3B8 Phone#
705 478 7436. | have worked personally with MS Tessier and her genealogy
group Penetanguishene Genealogy and History Group she has provided ]
intensive verification and documeniation from there data base verifying the
historv and geneaiogy of the person we requested. (331 have also used
OMFRA Ontano Metis Family Records Center Data Base of Metis and First

=

OMPFRC RRS 1314 Hybla Rd. Baneroft. Ontario KOL 1CO.



See other supporting documenis.

Other supporting Genealogy documents and Historical document used
Verifying Enroliment Applications and are the possession of the Mackinac
Genealogy Association

. Coliection of The State Historical Bociety of Wisconsin Birth and MaiTiages

records 1695 thru 1821 (& Bm ks

Mackinac County, Michigan Land Paser

The Wisconsin {rcme\ Birth and marr

The identity of 19" century Ottawa emis

St Joseph Birth and Marriages records |

St Ann's Church Records of Detron

Si. Anm’s Church Records of Mackinac island

[ndex Records 81 Ann’s Dewoit Birth und Marriages. Church Records by the

Traveling Pricst’s (Michigan and Wisconsin

9. StJoseph Mission and Holy family Catholic Church records LaPoint Wisconsin
Birih and Marriages records

10, Indian Census records Manitoulin island 1842 thru 1822

1. Lyons records ¢ University of Michigan; Index List ciasma:ma and Maps of area
ceded in the Treaty of 1837, Alphabetical arrungement of claims by Family

IZ. National Archives and Records Adminisiration. ) iG A has z copy of 54
microtilms, Record group 73 {.etter sent Jotters roceived 1828 thra 1880

£3. National Archives and Records Administration. Microfilms M-2030 | thyu 4 Field
Notes census records Family Ende" Hands 1§ thru {7 listed 2s f‘#iacamac

14, History of the Diocese of Sauli Sie. Miane and Marguene Vol | tiou 3 by Rev,
Antoine Ivan Rezer "

13, History of the beginning of Michigan Names and Family Names History of the
Mackinac Sir i arga Fur Trading Capital of the Waorld. ¢ Volumes called
Rendezvous of the Straits by Timethy J Kent

shase 1807 they 1907
ards 1695 thru 1907
0 Manroulin lsland 18% century
hru EBED

20 b Lh :L‘» Lo 1

Exciamatory, numbering systom that was used to provide and assign
cnrollment number for the Mackinac Tribe of Odawa and Oiibwa
Indians erroliment iisi.

The numbering svsiem | used was h:: Horace Durant census Records, [ used
the reference number of the 187¢ Indian census roll recard cailed ‘1870
Durant Field Notes, Example my F’edf:: Penroliment Number r -Ler‘ring o]
the Durant 1907- 1908 Census Record states my number is 24015 Lisied



.

ander my Grandmother Grace Melion. Also 10 the left of that number is &
ceference number and that number is listed as 24/15 tis s the number that
was used from the 1870 roll called the Field Notes. The 1870 Tield Notes
roll list all the family’s (1) Head of House Hoid {2} Who they married or
marriages of head of house hold also a iist of ali children who they married
and children not married, it also provides the roli number of there spouses
and the enrollment numbers they were assigned. As there are 63 bands in the
State of Michigan this is very imporiant the United States. {Secretary of
Interior) states the Mackinac Tribe cousisis of “Bands 11 thru 17. The last
number in the reference number is the Band number otherwise my reference
number is 24/15, 15 is my Band number. This is how they separated other
Bands from the Mackinac and where they were located in the State of
Michigan.

Reason for this system I used ] have no guestion the BIA will not cerify the
enrollment records of the Mackinac 'i'fib@ wc’r nerson has a reference
number and that reference tells what famiily and person the Applicant
Genealogy refers to.

President
Mackinac Genealogy Native and Ethnoe History Association
301c3 Non Profit Origination

Barry W Adams
6427 Black River Rd
Naubinway, M}l 49762

506-477-6619



EXHIBIT K

Mackinac Tribe Constitution



The Mackinac Tribe

Of
Odawa and Ojibwa Indians
Ainse Band

DECLARATION OF INDEPENDENCE

TRIBAL CONSTITUTION

Articles and Principles
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ECLARATION DF INDEPENDENCE

We the People of the Mackinae Tribe of Anishinabe, Alnse Band compased of the Gdawa, the Olibwa and

Potawatoimd and recognized as atlied natdons of the Thres Fires, in order to securs our place o the family of
notlons, o order 1o secwe ow customs and cnlture, in order fo advance our commen heritags, in order to
provide for the prosperity or all Mackinac Tribe citizens, i order to redress for past and present injustices
done, in ovder to demonstrate our right to selfdetermination, in order to form owr own independent and

relntions whh all ather nationg, in order to honor our ancestors, in order to defend and preserve owr

birth righ: and our resources, 1o be passed on to our descendants, do hereby enact this Constituiion.

O Declaration of Independence and Constitution are the instruments for the assertion of cuy government
o goverranent status for the protection of ouwr traditional ways and traditional authortty and are absolutely
essentia! for our protection of culnural identity and our physical survival,
Further. we the Mackinae Tribe of Anishinabe, composad of the Odawa, the Ojibwa, and Potawatomi, by
any test or definition of ¢ netion under international law, roeet a2l historical criteria for govemmen!
soverninent status of our nationbood, and for the esimblishment by this Constitution of our aberigingl rights
to independence, sovereignty and occnpation of cwr traditional homeland, These declorations are binding
on all nations, especially on those nations demanding similar recognition for themselves of the abarég;imi
territory of the Mackinae Tribe of Anishinabe, composed of the Odawa, the Ojibwa and Potawatomi and

the seven historica] Mackinae Band(s) of the Mackinae Stralts area. the northern Lower

b

regngnized a8

Feninsuls and the north shore of Lake Michigan and Lake Huron.

Farther, in order o proclaim ovr existence a5 a nation 1o othey nations of the international family of nations

and o preserve, nusture and provide the constituent particles, In whole, the oaditona authority, aleng with

the fundwmenial vahies and culture of the Mackinac Tribe of Gdwwa and Qlibwa and Poiwatomi people.

We the Mackinac Tribe represented as a whole poople and nation, have been delivered 1o the crossronds of
our histery, facing aimost cerlain extinetion as a unigue people @ the council of the People of the Threg
Tires, without the assertion and protection of owr sovereign status and independent nationhood and
wternationally recognized rights to selfidetermination, survival, prosperity and cultural independence, do

Bars by allost

By virtue of virthright and through this Constitution, the traditional authoritiss of the Mackinac Tribe,

consent of the people, in exercise of our International recognized rightto sovereignty, self-determination
and by e powers granted to us by Gitchie Manidoo, the creator. do hereby assert and reaffirm unic

curseives and our posterity this Declaration of Independense and Censtitution,

Led
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Supreme Law of the Land

The Machkinzc Tribe of Odawa and Ohibwa Indians law of the land is
simar that =any status passed by the governing authozmities of fthe
Mackinage Tribe be consistent in appearance of law as represented by
Article ¥V of the 1855 Treaty with the United States of America, and any
zoebue, to be valid, muast be in agreement. It is impossible for both

the Mockinao Tribe Jonstitution and & law vioclating it be wvalid; one

1
of

]
i b

i

nast wrevail

£
&

The general rule is that an unconstitutional statue, though
having the form and name of law, is in realiby no law, but is whelly
vold, and ineffective for any purpcos2; singe unconstituticonality dates
from the time of its snazotment, and net merely from the date of the
decision go branding it An uncenstitoitionsl Llaw, in legal
aontemnplation, iz inoperative as if it had never been passed. SBuch &

status leaves the guestion that it purports %o settie just as it would

¢ hed the statue not been anzcted.

Since an unconstitutional law is wvoid, the general principles
Follow that it impeses no dubissg, confers no rights, creatss ne offics,
estows no power or autherity on anvone, affords no protecticn, and

Justifies no zcts performed under it,

A wold sot sannot be legally oconsistent with a walid ons. An
sneonghitutional law cannct operate o supersede any existing wvalid
iavw. Indesd, insofar as the statute runs counter to the fundamental law

of tha Constitution of the United States, it is supesrsaded thersby.

¥o one is bound to obey an uncenstitutional law and no courts are

bound to enforee it.

L
[



SIGNATORY STATEMENT

WE, TZHEREFORE, the Ceouncil of Representatives, the Exscubtive Tribal
Elders Council of Chiefs of the Mackinac Tribe of Anishinabe, in
genaral consensus, appealing to the Supreme Creator foxr the approval of
sur Antentions, in the nane, and by the authoritcy of the gosd cliizans
of the Mackinacs Trike, solemnly declare and publish, that the Maokinse
Pribe are and of rights of Regency ocught to be Free and Independent of
colonial and domestic rule, that the Mackinac Tribs be abgcelved Ifrom
=11 Allisgiance to any other Tribe and that all political connsction
botwssn them and the Mackinac Tribe be dissolved; and that as 2 Free

indspendent people, have the full power to estsblish ccmmerce, and

1
I
4P
[l

o do a1l other Acsts guaranteed by the Constitution of the United
Statez. And for the support of this Independent State, with a Lizrzm
regliance of the protegtion of the Bupreme Crealtor, the law of the land,

piadge our hands and hesrt to the sacred truth and sacred honoxr

Bignad this day of , 2008
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2005 WL 8176199
Only the Westlaw citation is currently available.
United States District Court, D. Utah, Central Division.

TIMPANOGOS TRIBE, Snake Band of
Shoshone Indians of Utah Territory, Plaintiff,
v.

Kevin CONWAY, Assistant Director,
Utah Department of Natural Resources,
Division of Wildlife Resources, Defendant,
and
Ute Indian Tribe of the Uintah and Ouray
Reservation, Defendant-Intervenor.

Case No. 2:00-CV-734 TC
|
Signed 01/25/2005

|
Filed 01/24/2005

Attorneys and Law Firms
Timpanogos Tribe, FT. Duchesne, UT, pro se.

Brian L. Farr, Utah Attorney General’s Office, Salt Lake City,
UT, for Defendant.

Charles L. Kaiser, Anthony J. Shaheen, Charles A. Breer,
Davis Graham & Stubbs LLP, Denver, CO, Kimberly D.
Washburn, Law Offices of Kimberly D. Washburn, Draper,
UT, Tod J. Smith, Whiteing & Smith, Boulder, CO, for
Defendant-Intervenor.

ORDER
TENA CAMPBELL, United States District Judge

*1 This matter is before the court on a Motion for Summary
Judgment submitted by Defendant Kevin Conway, Assistant
Director of the State of Utah’s Division of Wildlife Resources,
and Defendant-Intervenor Ute Indian Tribe of the Uintah and
Ouray Reservation (collectively “Defendants”).

This case deals with the priority of hunting, fishing, and
gathering rights on the Ute Indian Tribe’s Uintah and Ouray
Reservation (“Reservation”) in the State of Utah. Plaintiff, the
self-proclaimed Timpanogos Tribe, Snake Band of Shoshone
Indians of Utah Territory, maintains in its Complaint that it

has the right to issue hunting, fishing, and gathering permits
to its members for use on the Reservation without interference
from the Ute Indian Tribe or the State of Utah. It asserts this
right based on its claim that its members are descendants of
the aboriginal Timpanogos band of Indians in Utah, which
existed on the Reservation land before either the Ute Tribe
or the Reservation were established. Plaintiff further alleges
that the Timpanogos band of Indians in Utah was Shoshone,
not Ute, and that it maintained independence as a Shoshone
tribe before and after the Ute Tribe and the Reservation were
established. Accordingly, Plaintiff claims that its members
have superior aboriginal rights in the land’s natural resources.

Defendants do not recognize the Plaintiff’s status as a tribe.
Rather, they contend that the aboriginal Timpanogos band of
Indians was Ute, not Shoshone, and that it merged into the
Uintah Ute band of Indians (precursor to the Ute Tribe) in
1865. As a result of the merger, Defendants claim that the
aboriginal Timpanogos band ceased to maintain an identity
independent of the Ute Tribe and that the Ute Tribe has
exclusive jurisdiction to issue permits for hunting, fishing,
and gathering on the Reservation. Defendants also claim that
the State of Utah has the right to prosecute individuals who
are caught hunting, fishing, or gathering on the Reservation
without a permit issued by the Ute Tribe.

Defendants’ Motion for Summary Judgment seeks dismissal
of Plaintiff’s Complaint with prejudice and judgment in
Defendants’ favor on their Joint Counterclaim (which is
essentially a mirror image of Plaintiff’s claims). For the
reasons set forth below, the Motion for Summary Judgment
is GRANTED.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff Timpanogos Tribe, Snake Band of Shoshone
Indians of Utah Territory (“Timpanogos Tribe”) is not a
federally-recognized Indian tribe. Nevertheless, Timpanogos
Tribe claims aboriginal rights on land in Utah for its
members, specifically the right to issue hunting, fishing, and
gathering permits to its members in the area known as the
Uintah and Ouray Reservation or Uintah Valley Reservation
(“Reservation”) without interference from the State of Utah
or the Ute Indian Tribe (“Ute Tribe”). As the basis for its
claims, the Timpanogos Tribe alleges that its members are
Shoshone, not Ute, and that it has the right to issue permits
because, it alleges, its members are the “Indians ... for whom
the [Reservation]| was set apart.” (Am. Verified Compl. 9


http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5023224389)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132725701&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0124599401&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0239801601&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0163029801&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0191158801&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0191158801&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0247471701&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0149817701&originatingDoc=I290545c02d2611eaa49a848616f1a2d2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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12-13.) It further alleges that its members, allegedly ancestors
of the aboriginal Shoshone in Utah, have the right to hunt,
fish, and gather on the Reservation free from prosecution by
the State for hunting, fishing, or gathering without a permit
issued by the State or the Ute Tribe.

*2 The Ute Tribe asserts that it, not Timpanogos Tribe, has
the exclusive right to issue permits for hunting, fishing and
gathering on the Reservation and that permits issued by the
Timpanogos Tribe are not valid. The State of Utah asserts that
the Timpanogos Tribe does not have the authority to issue
such permits. Further, it does not recognize the Timpanogos
Tribe-issued permits as valid and intends to prosecute (or
already has prosecuted) anyone (including members of the
Timpanogos Tribe) for hunting, fishing, or gathering within
the Reservation without a valid permit.

The Defendants claim that the Timpanogos Tribe is trying
to re-write history. The State and the Ute Tribe assert that

the Timpanogos Tribe ! was actually one of five bands of
Utes that merged to form the Uintah Utes, who later, along
with the Uncompahgre and White River Bands of Utes, joined
together to form what is known today as the Ute Indian
Tribe of the Uintah and Ouray Reservation. The Ute Tribe
claims exclusive jurisdiction over the Reservation, which
jurisdiction is exercised by the Tribal Business Committee,
the Ute Tribe’s elected governing body, through the Ute Tribe
Constitution.

In support of their argument, the Defendants point to a series
of “Findings of Fact” in two 1957 Indian Claims Commission
(“ICC”) decisions in the matter of Uintah Ute Indians of
Utah v. United States, that, Defendants allege, conclusively

establish that the Timpanogos merged with the Uintah Utes
and thereafter ceased to exist independently of the Ute Tribe.
See Uintah Ute Indians of Utah v. United States, Docket No.
44 (ICCFeb. 21, 1957), attached as Ex. 2 to Defs.” Br. in Supp.
of Defs.” Mot. for Summ. J. (hereinafter “Docket No. 44”);
Uintah Ute Indians of Utah v. United States, Docket No. 45
(ICC Feb. 21, 1957), attached as Ex. 3 to Defs.” Br. in Supp.
of Defs.” Mot. for Summ. J. (hereinafter “Docket No. 45”).

Obviously, the factual findings of ICC are at odds with the
claims the Timpanogos Tribe makes in this case. Pointing to
the ICC decisions, the Defendants assert that the Timpanogos
Tribe’s claims are barred by the doctrine of collateral estoppel,
or issue preclusion. But Timpanogos Tribe contends, among
other things, that the Ute Tribe may not rely on the ICC
decisions as precedent because of a 1960 stipulation between

the Ute Tribe and the United States stating that the “final
judgment [in the two 1957 ICC decisions]... shall not be
construed as an admission of either party, for the purpose of
precedent or argument, in any other case.” See P1.’s Mem. in
Opp’n to Mot. for Summ. J. at 15-16 (quoting Apr. 22, 1960
Stipulation for Entry of Final Judgment in the case of Uintah
Ute Indians of Utah v. United States, attached as Ex. A to PL.’s
Mem.).

In addition to their issue preclusion defense, the Defendants
submitted two expert reports purporting to set forth the history
of the Ute Tribe and the relationship of the Timpanogos
to the Utes. (See Expert Report of Floyd A. O’Neil, Ph.D.
(Historian), attached as Ex. 4 to Defs.” Mem. in Supp.
of Mot. for Summ. J.; Expert Report of Joel Janetski,
Ph.D. (Anthropologist and Archaeologist), attached as Ex.
5 to Defs.” Mem. in Supp.) Both experts conclude that the
Timpanogos merged with the Utes many years ago, that
presently there is no separate tribe known as the Timpanogos
Tribe, that the Timpanogos are Utes, not Shoshone, and
that the Timpanogos, other than as members of the Ute
Tribe, have no independent rights on the Reservation. (See
id. at 2.) Both of Defendants’ experts opine that historical,
anthropological, and archaeological documentation shows
that Plaintiffs’ allegations are simply wrong. (See O’Neil
Expert Report at 2 (“The historical evidence is all to
the contrary.”); Janetski Expert Report at 2 (“There is no
anthropological, archaeological or historical evidence that
supports such claims.”).) They also conclude that the ICC
Findings of Fact in the 1957 decisions are fully supported by
the historical record and are accurate. (O’Neil Expert Report
at 3; Janetski Expert Report at 2.)

*3 Timpanogos Tribe did not submit its own expert reports
in rebuttal, but it did submit affidavit testimony and other
documentation in an effort to rebut the conclusions of
the Defendants’ experts. Defendants maintain that because
Timpanogos Tribe did not submit an expert witness report in
rebuttal, as a matter of law the Plaintiff cannot prevail over the
Defendants’ Motion for Summary Judgment. According to
the Defendants, the issues raised are beyond the experience of
the ordinary layperson and therefore require expert testimony.
That is, the Defendants contend that because two expert
witnesses came to a conclusion favoring the position of the
Defendants, and because Timpanogos Tribe did not present
contrary evidence in the form of an expert report, Defendants
are per se entitled to summary judgment.

The court analyzes each set of arguments in turn below.
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ANALYSIS

Legal Standard

Federal Rule of Civil Procedure 56 permits the entry of
summary judgment “if the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment

as a matter of law.” ” Fed. R. Civ. P. 56(c); see |  Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 250-51 (1986); |  Adler
v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998).
“The mere existence of a scintilla of evidence in support

of the plaintiff’s position will be insufficient [to overcome
a motion for summary judgment]; there must be evidence
on which the jury could reasonably find for the plaintiff.”

Liberty Lobby, 477 U.S. at 252. See also |  Anderson v.
Coors Brewing Co., 181 F.3d 1171, 1175 (10th Cir. 1999) (“A
mere scintilla of evidence supporting the nonmoving party’s

theory does not create a genuine issue of material fact.”).

Defendants’ Collateral Estoppel/Issue Preclusion
Defense

Under the doctrine of collateral estoppel, or issue preclusion,
“ ‘[w]hen an issue of ultimate fact has once been determined
by a valid and final judgment, that issue cannot again be
litigated between the same parties in any future lawsuit.’

” | United States v. Botefuhr, 309 F.3d 1263, 1282 (10th

Cir. 2002) (quoting | Ashe v. Swenson, 397 U.S. 436, 443
(1970)). The Defendants bear the burden of establishing

the four elements of issue preclusion. |  Adams v. Kinder-
Morgan, Inc., 340 F.3d 1083, 1093 (10th Cir. 2003). Those
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elements are: “ ‘(1) the issue previously decided is identical
with the one presented in the action in question, (2) the prior
action has been fully adjudicated on the merits, (3) the party
against whom the doctrine is invoked was a party, or in privity
with a party, to the prior adjudication, and (4) the party against
whom the doctrine is raised had a full and fair opportunity to

litigate the issue in the prior action.” ” ' Botefuhr, 309 F.3d

at 1282 (quoting |  Dodge v. Cotter Corp., 203 F.3d 1190,
1197 (10th Cir. 2000)).

The essential issue in this case is whether the members of
the Plaintiff Timpanogos Tribe are actually ancestors of the

Timpanogos, one of five historic Ute bands, and whether that
band merged into the Uintah Ute Band of Indians, which then
ultimately became the Ute Tribe for whom the Reservation
was set aside. The 1957 ICC decisions addressed similar, if
not identical, factual issues regarding aboriginal title to the
Reservation and the make-up of the Uintah Ute Band through
a determination of which smaller Indian bands merged into
the larger Uintah Band. For example, the ICC found that the
Shoshone and Utes were “separate and distinct.” (Docket No.
44 at Finding of Fact No. 5.) The ICC also found that the
Timpanogos merged into the Uintah Utes in 1865. (Id. at
Finding of Fact No. 4; Docket No. 45 at Finding of Fact No.
3.) The ICC found that the Uintah Utes band, along with the
Uncompahgre and White River Bands of Utes, occupied the
Reservation and are now known as the Ute Indian Tribe of the
Uintah and Ouray Reservation. (Docket No. 44 at p. 32.) All
of these issues are before this court.

*4 The parties in the ICC litigation were the United States
and the Ute Tribe. The State was not involved in the litigation,
but it appears to agree with and rely upon the findings of
fact issued by the ICC in the 1957 decisions. The question
becomes whether Plaintiff Timpanogos Tribe was a party to
the 1957 litigation or was a party in privity with the Ute
Tribe in 1957. Defendants contend that Timpanogos Tribe
was a party to the litigation (through the Ute Tribe) because
the Timpanogos merged into the Ute Tribe in 1865. But this
begs the question facing the court now and presents a circular
argument (i.e., the Defendants’ privity argument assumes the
very fact it must prove — that the Plaintiff actually merged with
and became part of the Ute Tribe in 1865, thereby ceasing to
maintain an independent identity after that point).

Given the unique circumstances of this case, the court finds
that the Defendants have failed to establish the third element
of issue preclusion. Accordingly, the Timpanogos Tribe is not
collaterally estopped by the ICC decisions from raising the

issues now before the court. >

Nor will the court take judicial notice of the ICC Findings

of Fact, as the Defendants suggest it should, 3 because
that would essentially undermine the doctrine of collateral
estoppel and be contrary to the Federal Rules of Evidence.
Rule 201 provides that “[a] judicially noticed fact must be
one not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready determination
by resort to sources whose accuracy cannot reasonably be
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questioned.” Fed. R. Evid. 201(b). See also Taylor v.
Charter Med. Corp., 162 F.3d 827, 829-30 (5th Cir. 1998)
(“court cannot take judicial notice of the factual findings of

another court ... because (1) such findings do not constitute
facts ‘not subject to reasonable dispute’ within the meaning
of Rule 201; and (2) ‘were [it] permissible for a court
to take judicial notice of a fact merely because it had
been found to be true in some other action, the doctrine
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of collateral estoppel would be superfluous.” ) (internal

citations omitted); | General Elec. Capital Corp. v. Lease
Resolution Corp., 128 F.3d 1074, 1082 n.6 (7th Cir. 1997)
(“courts generally cannot take notice of findings of fact

from other proceedings for the truth asserted therein because
these findings are disputable and usually are disputed.”);

Meredith v. Beech Aircraft Corp., 18 F.3d 890, 895 (10th
Cir. 1994) (citing to Fed. R. Evid. 201(b), and noting that
taking judicial notice of anything but a “universal truth”

established by common knowledge, or “certain facts, which
from their nature are not properly the subject of testimony,”
would be improper). Indeed, Defendants essentially admit
the facts at issue in this case are not common knowledge,
because they argue that the subject necessarily requires expert
testimony. Besides, it is clear that the factual issues before the
ICC were subject to reasonable dispute and were determined
after consideration of much documentary evidence.

*5 This creates a potential problem for the Defendants,
because Defendants’ Statement of Undisputed Material Facts
relies in part on the ICC Findings of Fact as evidentiary
support for their position. (See, e.g., Defs.” Br. in Supp. of
Mot. for Summ. J. at 5-12.) But Defendants also rely on their
expert reports, which do support Defendants’ statement of
facts.

Expert Evidence

Plaintiff’s Failure to Present Expert Rebuttal Evidence

To the extent that Defendants are contending that because
the Plaintiff has failed to submit expert rebuttal evidence,
as a matter of law Defendants are entitled to summary
judgment, the court disagrees. The cases cited by Defendants

— | Randolph v. Collectramatic, Inc., 590 F.2d 844, 846, 848

(10th Cir. 1979), and | Keller v. Albright, 1 F. Supp. 2d
1279, 1281-82 (D. Utah 1997), aft’d, 141 F.3d 1185 (10th Cir.
1998) — do not support such an argument.

Rather, the issue is whether the Plaintiff has presented
admissible evidence that creates a genuine issue of material
fact that must be tried by a jury.

Defendants’ Expert Evidence and Plaintiff’s Rebuttal
Evidence

Defendants’ Evidence

Defendants’ experts provide strong evidence to support

Defendants’ position.4 (See Expert Report of Floyd A.
O’Neil, Ph.D. (Historian), attached as Ex. 4 to Defs.” Mem.
in Supp. of Mot. for Summ. J.; Expert Report of Joel
Janetski, Ph.D. (Anthropologist and Archaeologist), attached
as Ex. 5 to Defs.” Mem. in Supp.) Both experts conclude
that the Timpanogos merged with the Utes many years
ago, that presently there is no separate tribe known as
the Timpanogos Tribe, that the Timpanogos are Utes, not
Shoshone, and that the Timpanogos, other than as members
of the Ute Tribe, have no rights on the Reservation, See id.
at 2. Both of Defendants’ experts opine that the historical,
anthropological, and archaeological documentation shows
that Plaintiffs’ allegations are simply wrong. (See O’Neil
Expert Report at 2 (“The historical evidence is all to
the contrary.”); Janetski Expert Report at 2 (“There is no
anthropological, archaeological or historical evidence that
supports such claims.”).) They also conclude that the ICC
Findings of Fact in the 1957 decisions are fully supported by
the historical record and are accurate. (O’Neil Expert Report
at 3; Janetski Expert Report at 2.)

Plaintiff’s Evidence

In opposition, Plaintiff submitted the following evidence:
Affidavit of Mary Meyer (Ex. E to Pl.’s Mem. In Opp’n
(hereinafter “Opp’n Mem.”)), Affidavit of Dave Montes (Ex.
J to Opp’n Mem.), an excerpt from the 1776 Dominguez-
Escalante Journal (Ex. G to Opp’n Mem.), the October
3, 1861 Executive Order setting aside the Uintah Valley
Reservation (Ex. H to Opp’n Mem.), an 1863 map purporting
to show the boundaries of Shoshone territories (attached to
the decision in Northwestern Bands of Shoshone Indians v.
United States, 95 Ct. Cl. 642 (1942), aff’d, 324 U.S. 335
(1945), and one or more 1863 United States treaties with the
Shoshone) (Ex. L to Opp’n Mem.), a copy of the unratified
June 8, 1865 Spanish Fork Treaty (Ex. I to Opp’n Mem.),
the Utah State Tax Commission Apr. 27, 2000 Decision
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in the matter of Mary Meyer v. Customer Serv. Div. of
the Utah State Tax Comm’n (Ex. C to Opp’n Mem.), the
State’s Pre-Hearing Memorandum in the same Utah State

Tax Commission matter (Ex. D to Opp’n Mem.), a list of
Timpanogos Tribe membership eligibility requirements (Ex.
F to Opp’n Mem.), and a’ Judgment issued by the Ute Tribal
Court (Ex. K to Opp’n Mem.).

The Mary Meyer and Dave Montes Affidavits

*6 In her affidavit, Mary Meyer states, among other things,
that she is a member of the Timpanogos Tribe and presently
is its Chief Executive Officer. (Meyer Aff. 49 2-3.) She also
makes the following assertion: “I descend from Shoshonean
and Northern Paiute Ancestors. I am not Ute. I have no Ute
Indian blood, nor have I ever been enrolled with the Ute
Indian Tribe, a Federal Corporation.” (Id. § 8.) Similarly,
Dave Montes, in his affidavit, states that he is a Timpanogos
Indian rather than a Ute, that he is a member of the
Timpanogos Tribe, that he has never been a Ute Tribal
member, that his children, mother, grandfather Leo Pritchett,
and great grandfather Chief Tabby were never Ute Tribal
members, that the Uintah Valley Reservation has always been
his home, and that his great grandfather “spent most of his
time in the Rock Creek area and always claimed the Wasatch
Front as his home.” (Montes Aff. 9 1, 3-5, 7, 8-9.)

Ms. Meyer’s and Mr. Montes’ personal statements offer
nothing more than anecdotal information and are not relevant
to the questions facing the court, particularly the question of
whether the Timpanogos band of Indians merged with the Ute
Indian Tribe, thereby ceasing to exist as an independent entity.

See ! United Tribe of Shawnee Indians v. United States, 253
F.3d 543, 548 (10th Cir. 2001):

[The United Tribe
Indians’ (“UTSI”) ] argument assumes

of Shawnee

the very factual issue at the heart of
this litigation. UTSI can only prevail
on its contention if we accept its bare
assertion that it is the present-day
embodiment of the Shawnee Tribe.
The only evidence even arguably
offered by UTSI to support this
proposition is the fact that UTSI is
based on land patented to Mr. Oyler’s

ancestor by the Treaty. While this
fact may establish that Mr. Oyler’s
ancestor was a member of the Shawnee
tribe and that Mr. Oyler is therefore
a descendant of a tribal member,
it says nothing about whether UTSI
has maintained its identity with the
Shawnee tribe and has continued
to exercise that tribe’s sovereign
authority up to the present day.

Id. at 548 (emphasis added).

The Utah State Tax Commission Proceeding

Plaintiff raises a collateral estoppel argument when it relies on
documents in the April 27, 2000 Utah State Tax Commission
case of Mary Meyer v. Customer Serv. Div. of Utah State Tax

Comm’n (Appeal No. 98-1181), to support its position. (See
PL’s Opp’n Mem. at 7-8, 10, 12, 14, 17-22; Ex. C to PL’s
Opp’n Mem (Final Decision of Utah State Tax Commission);
Ex. D to Pl.’s Opp’n Mem. (State of Utah’s Pre-Hearing
Memorandum in tax proceeding).) According to Plaintiff,

The Timpanogos Tribe was historically recognized as a
separate and distinct tribe and was of Shoshone [descent]....
Moreover, recently in the case of Meyer v. Utah State Tax
Comm 'n, ... the State of Utah and the Utah Tax Commission
recognized Mary Meyer, the Chief Executive Officer of
the Timpanogos Tribe, as “a member of the San Pitch
[Bland of Timpanogos [T]ribe of Snake Indians[,]” “an
Indian member of the Shoshone Nation[,]” and “not of Ute
ancestry[.]” ... This recognition is prima facie evidence of
the Plaintiff’s distinct identity [today].

*7 (PL’s Opp’n Mem. at 7-8 (internal citations omitted).) In
the Meyer case, the issue was whether Ms. Meyer was exempt
from the requirement to pay property taxes on her car because
she was an Indian (non-Ute) living on the Reservation.

Plaintiff’s collateral estoppel argument is not persuasive here
for a number of reasons. First, the Ute Tribe was not a party to
the litigation, so at a minimum, only one of two Defendants
would, in theory, be collaterally estopped.

Second, the issue of Ms. Meyer’s ancestry was not actually
litigated. That is, the State of Utah had no reason to dispute
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Ms. Meyer’s assertion that she is not a Ute, because her
assertion meant that the State would prevail on its claim
for property tax from a non-tribal member. As Defendants
note, “Ms. Meyer could have said she was of any ethnicity,
heritage, or group other than Ute and the State would have
had no reason to contest her claim.” (Defs.” Reply Mem. at 9.)
Accordingly, the court disagrees with Plaintiff’s overly broad
statement that determination of “Ms. Meyer’s ancestry [as a
Shoshone] was necessary to the Utah State Tax Commission’s
judgment.” (See Pl.’s Opp’n Mem. at 20.)

Third, the issue actually litigated in the tax commission case
was “whether the state may tax personal property of an Indian
who lives on a reservation, but is not an enrolled member of
the governing tribe.” (Utah State Tax Comm’n Final Decision
at 6 (Ex. C to PL’s Opp’n Mem.).) The Meyer decision
assumes the truth of the proposition being challenged by
the Plaintiff in this matter, namely that the Ute Tribe is the
exclusive governing tribe of the Reservation. (See id. at 5-7;
see also State of Utah’s Pre-Hearing Mem. in Meyer at 2
(“The Ute Tribe is the governing Tribe over the lands of the
Ute Indian Reservation.”) (attached as Ex. D to PL.’s Opp’n
Mem.).) The Utah State Tax Commission administrative court
did not decide the same issue facing the court today.

Finally, as noted by the Defendants, “the Commission
would not have jurisdiction to adjudicate the Timpanogos’

existence.” See, e.g., Timpanogos Tribe v. Conway, 286
F.3d 1195, 1203 (10th Cir. 2002) (“It is rudimentary that
‘Indian title is a matter of federal law and can be extinguished

only with federal consent’ and that the termination of the
protection that federal law, treaties, and statutes extend to
Indian occupancy is ‘exclusively the province of federal law.’

”) (quoting | Wilson v. Omaha Indian Tribe, 442 U.S. 653,
670-71 (1979)).

The 1776 Dominguez-Escalante Journal, the 1861
Executive Order, 1863 Map of Shoshone Territory,
and the Unratified 1865 Spanish Fork Treaty

Plaintiff cites to these historical documents (Exs. G, H, I,
and L to PL’s Opp’n Mem.) to support its position that
the Timpanogos Indians historically were recognized as a
separate and distinct tribe of Shoshone descent that was
induced to inhabit (and did inhabit) the area which became
known as the Reservation. (See Pl.’s Opp’n Mem. at 7-10,
12-14,26.) The Plaintiff claims that these documents establish

its members’ aboriginal rights and that such aboriginal rights
are superior to the Ute Tribe’s rights and jurisdiction.

The excerpt from the Dominguez-Escalante Journal notes
the characteristics and location of the Timpanogos band of
Indians in what was then Utah Territory. (Journal Excerpt
(Ex. G to PL’s Opp’n Mem.).) Plaintiff cites to this for
the proposition that the “Timpanogos Tribe was historically
recognized as a separate and distinct tribe and was of
Shoshone [descent].” (Pl.’s Opp’n Mem. at 7-8, 12-13.)
But the excerpt from the Journal makes no mention of
Shoshone Indians. Moreover, it is not disputed that a separate
Timpanogos band existed in 1776. (See Defs.” Reply Mem.
at 5-6.) This piece of evidence does nothing to contradict the
Defendants’ evidence that the Timpanogos band merged into
the Uintah Ute band of Indians in 1865 and ceased to maintain
an identity independent of the Ute Tribe.

*8 The 1861 Executive Order (later approved by an 1864
Act of Congress) set aside a reservation in the Uintah Valley
“for the permanent settlement and exclusive occupation of
such of the different tribes of Indians of said [Utah] territory
as may be induced to inhabit the same.” (Oct. 3, 1861
Exec. Order (Ex. H to PI’s Opp’n Mem.); Act of May 5,
1864, ch. 77, 13 Stat. 63, § 2.) Plaintiff cites to this in
support of the unremarkable proposition that the Uintah
Valley Reservation was set aside as an Indian reservation
by President Lincoln. (Pl.’s Opp’n Mem. at 13.) Plaintiff
then makes the inference, in conjunction with citations to
the 1776 Journal and an unratified 1865 treaty (discussed
below), that “it is undisputed and historically documented
that the Timpanogos Tribe constituted one of the ‘different
tribes of Indians of said [Utah] territory’ for whom the Uintah
Reservation was established;” (Id. at 26.) At most, giving
the Plaintiff benefit of the doubt, this tends to show that
the Reservation was established for more than one tribe,
all of which would co-exist and have equal rights on the
Reservation. Even if Plaintiff is arguing that it be allowed to
“co-exist” with the Ute Tribe on the Reservation, it ignores
later historical events which suggest that the Utes were the
only Indians for whom the reservation was set aside. For
example, under the Indian Reorganization Act of June 18,
1934, 48 Stat. 984, the current Ute Tribe was formed by
combining the Uintah, White River, and Uncompahgre bands
of Ute Indians in 1936. Also, in 1937, the Constitution and
By-Laws of the Ute Indian Tribe of the Uintah and Ouray
Reservation were established with approval of the United

States. See also Uintah Ute Indians of Utah v. United
States, 28 Fed. Cl. 768, 784-85 (Fed. CIL. 1993) (stating that
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“aboriginal title provides a given tribe with rights as against
all except the sovereign” and “a tribe must prove exclusive

possession of a parcel .... [M]ixed use of a given parcel
‘precludes the establishment of any aboriginal title’ ).

The 1863 map cited by Plaintiff purports to show Shoshone
territory in Utah. Plaintiff relies on it to show that Shoshone
Territory included the land where the Reservation was
established. But, in the court opinion to which it was attached
as an exhibit, the court notes that the drawn boundaries were
approximate. See Northwestern Bands of Shoshone Indians v.
United States, 95 Ct. CL. 642 (Ct. Cl. 1942). And the purpose
of the 1863 treaties between the Shoshone and the United
States, for which the map was originally drawn, was to create
peaceful relations between the tribe and the government, not
to negotiate or establish any right or title to the territory
indicated on the map.

[T]he information [gathered by the
agents of the government] as to the
locations of various bands of these
Indians and the area in which they
lived and over which they roamed and
hunted ... was general in character and
indefinite as to boundaries of specific
areas and, also, as to specific bands or
individual Indians of specific tribes....
The treaties [with the Shoshone] were
intended to be, and we think they are,
treaties of peace and amity because
the Government had very little reliable
information as to the territory actually
occupied by these [Shoshone] Indians.

Id. A map of approximate boundaries, by itself or in
conjunction with the rest of Plaintiff’s evidence, is simply not
enough to create a genuine issue of material fact in this case.

The Plaintiff also cites to the unratified 1865 Spanish Fork
Treaty “with the Utah, Yampah Ute, Pah-Vant, Sanpete
Ute, Tim-P-Nogs and Cum-Nm-Bah Bands of the Utah

Indians.” (Treaty (Ex. I to Pl.’s Opp’n Mem.) at 1 (emphasis
added).) The Treaty provides in relevant part that the
Timpanogos were a band of Indians in Utah Territory who
were induced to “remove to and settle upon” the reservation
described as “the entire valley of the Uintah River within Utah
Territory extending on both sides of said river to the crest of

the first range of contiguous mountains on each side.” (Id.
at 1-2.) Plaintiff cites to this in support of the proposition
that the Timpanogos Band was distinct and did not merge
with the Utes, because, it appears, the Timpanogos Band was
represented by a separate signatory to the treaty. Aside from
the fact that the treaty was never ratified (the Senate rejected
it in 1869 so it is not a binding document), it also contains
language that contemplates giving the group of bands as one
entity exclusive use and occupation rights of a single piece
of land. Specifically, the Treaty provides that one undivided
tract of land is “reserved for the exclusive use and occupation
of the said tribes,” (Treaty art. IT (Ex. I to P1.’s Opp’n Mem.)
(emphasis added).) This language is inconsistent with the
Timpanogos Tribe’s contention that the Reservation was set
aside for it, not for the Ute Tribe. (See, e.g., Am. Compl.  12.)

Timpanogos Tribe Eligibility Requirements
and the 1979 Ute Tribal Council Decision

*9 The fact that a modern day entity calling itself
Timpanogos Tribe maintains the eligibility requirements set
forth in Plaintiff’s Exhibit F does not create a genuine issue
of material fact. The court must look to historical evidence to
make its determination.

In the 1979 Ute Tribal Council decision (attached as Exhibit
K to P1.’s Opp’n Mem.), the Ute Tribal Council decided that
certain individuals, some of whom were apparently ancestors
of affiant Dave Montes, did not meet the requirements for
Ute Tribe membership. The tribal court’s holding does not
tell us anything other than the fact that certain relatives
of Mr. Montes were not members of the Ute Tribe. This
does not support Plaintiff’s claims. Plaintiff asks the court
to make unreasonable inferences and leap to the conclusion
that because Mr. Montes and his ancestors are not Ute, the
Plaintiff, whose members include Mr. Montes, is a Shoshone
tribe in existence since aboriginal times and for whom the
Reservation was set aside. The court will not make that leap,
nor will it allow a jury to do so.

In short, Plaintiff has presented nothing more than a “mere
scintilla” of evidence, which is not enough to create a genuine

issue of material fact. |  Anderson v. Coors Brewing Co.,
181 F.3d 1171, 1175 (10th Cir. 1999). Accordingly, the
Defendants are entitled to summary judgment.
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ORDER

For the foregoing reasons, the Defendants’ Motion for All Citations

Summary Judgment is GRANTED. Slip Copy, 2005 WL 8176199

Footnotes
1 Defendants do not concede that the Timpanogos are a tribe. (See Defs.” Mot. at 2 n.1.)
2 The court does not agree with the Timpanogos Tribe’s argument that the 1960 Stipulation between the U.S.

and the Ute Tribe (in which the parties finally settled the litigation and agreed that the final judgment of the
ICC “shall not be construed as an admission of either party, for the purpose of precedent or argument, in
any other case” (Ex. A. to Pl’'s Opp’n Mem.)) prevents the Ute Tribe from relying on the ICC decisions as

precedent. See, e.g., = U.S. Bancorp Mortgage Co. v. Bonner Mall P’ship, 513 U.S. 18, 26-27 (1994) (“
‘Judicial precedents are presumptively correct and valuable to the legal community as a whole. They are not
merely the property of private litigants and should stand unless a court finds that the public interest would be
served by a vacatur.’”) (internal citation omitted). In any event, Timpanogos Tribe's argument does not affect
the State’s right to cite to the ICC decisions, because the State was not a party to the Stipulation. Further, as
noted above, the court is not allowing the Defendants to rely on the ICC findings of fact as evidence.

3 See Defs.’ Reply in Supp. of Mot. for Summ. J. at 12 (quoting language in | Havasupai Tribe v. United
States, 752 F. Supp. 1471 (D. Ariz. 1990), affd, = 943 F.2d 32 (9th Cir. 1991), which said that the “ICC
proceedings ... are an appropriate subject for judicial notice”).

4 The Plaintiff has not challenged the qualifications or methodology of the Defendants’ expert witnesses.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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