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561. Of course, the Court’s decision
favoring the tribe did nothing to pre-
vent the political and military process
that eventually forced the Cherokee
people to undergo the Trail of Tears.

The Interregnum

The Supreme Court’s foundational
cases allowed the federal political pro-
cess—and all its attendant prejudices,
inconsistencies, and complexities—to
dominate Indian affairs after the Mar-
shall Trilogy for a century and a half.
A second trilogy of cases, informally
known as the plenary power trilogy,
memorialized the darkest decades for
Indian people in American history.
These cases—Ex parte Crow Dog,
109 U.S. 556 (1883); United States

v. Kagama, 118 U.S. 375 (1886); and
Lone Wolf'v. Hitchcock, 187 U.S. 553
(1903)—explored the outer bound-
aries of congressional and executive
power over Indian affairs, Indian
lands, and even Indian lives—almost
always without the consent of Indian
people or Indian nations.

Federal Indian policy of the nine-
teenth century featured the wholesale
removal of entire Indian nations from
the East to what is now the central
United States; large-scale and destruc-
tive warfare with Indian nations in the
Southeast, the Great Plains, and the far
West; and confiscation and exploita-
tion of remaining and reserved Indian
lands and resources by the United
States and its citizens. Indian nations
often became isolated on reservations
or checkered parcels of detached lands
in out-of-the-way regions.

The legal import of this isolation
came to the forefront in Crow Dog
and Kagama. In Crow Dog, lead-
ers from the Sicangu band of Lakota
Indians were conflicted over whether
to concede additional lands and
resources to the United States. Crow
Dog, the leader of the group opposed
to the concession, allegedly murdered
Spotted Tail, the proponent of the
concession. Federal officials wanted
to prosecute Crow Dog under fed-
eral law, but the Supreme Court held
that no federal statute or Indian treaty

expressly authorized federal criminal
jurisdiction over an Indian-on-Indian
crime on Indian lands.

Congress quickly passed the Major
Crimes Act, expressly authorizing fed-
eral criminal jurisdiction in such cases.
Kagama was the first prosecution under
the Act to reach the Supreme Court.
For the first time, the Court addressed
the source of Congress’ constitutional
authority over Indian affairs and Indian
country. The Court rejected the gov-
ernment’s contention that the Indian
Commerce Clause authorized the
extension of federal criminal jurisdic-
tion over Indian country, the provision
that Congress long had relied upon for
much of its Indian affairs program. The
Court held instead that more general-
ized federal interests in maintaining
law and order on Indian lands, and pro-
tecting Indian people from states and
their citizens, authorized the Major
Crimes Act. 18 U.S.C. § 1153.

Meanwhile, Congress established
allotment as national policy. Allot-
ment involved the breakup of Indian
reservations by “allotting” parcels to
individual Indians and then selling
“surplus” lands on the open market.
Allotment was an unqualified disaster
for Indian people, tribal govern-
ments, and reservation governance.
Non-Indians quickly and efficiently
acquired the most valuable allotted
and surplus lands through legal and
illegal means, and by 1928 two-thirds
of the tribal land base disappeared.

Lone Wolf involved the objection
to an allotment plan for the Kiowa-
Comanche-Apache reservation. See
generally Angela R. Riley, The Apex of
Congress’ Plenary Power over Indian
Affairs: The Story of Lone Wolf'v.
Hitchcock, in INDIAN Law SToRIES 189
(Carole Goldberg et al. eds., 2011).
Under the terms of the treaty, two-thirds
of the adult males of the tribes would
have to consent before the treaty could
be amended. Lone Wolf the Younger
argued that the Americans fraudulently
acquired the consent of the tribe and
the allotment plan approved by Con-
gress should be enjoined. The Court
held that Congress had the authority to

proceed with the allotment plan under
its plenary power over Indian affairs,
that federal altering of Indian property
rights over tribal objections could pro-
ceed because the tribe would receive
compensation, and that the Court would
presume that Congress was acting in
good faith in setting the terms of com-
pensation. The Court seemingly held
that Indian claims challenging congres-
sional and executive branch decisions
on Indian affairs were not subject to
judicial review by the courts.

The Supreme Court’s extreme def-
erence to the federal government’s
Indian affairs policies extended to the
mid-nineteenth century. The capstone
plenary power decision has to be 7ee-
Hit-Ton Indians v. United States, 348
U.S. 272 (1955). See generally WAL-
TER R. EcHo-HAWK, IN THE COURTS OF
THE CONQUEROR: THE 10 WORST INDIAN
Law Cases Ever DecipeD 359 (2010).
There, the Interior Department autho-
rized the harvesting of valuable timber
in the Tongass National Forest claimed
by Alaska Natives. The Court held that
Congress never vested Alaska Native
property rights and that the taking of
property protected by Indian title was
not subject to the Fifth Amendment
Takings and Just Compensation Clause.

The Modern Era
The Supreme Court reaffirmed inher-
ent tribal authority in Williams v. Lee,
358 U.S. 217 (1959), a decision her-
alded by Charles Wilkinson as the
first case of the modern era of federal
Indian law. CHARLES F. WILKINSON,
AMERICAN INDIANS, TIME, AND THE LAwW
1 (1987). A non-Indian shop owner
sued two members of the Navajo
Nation in state small claims court to
force the payment of debts incurred
at the store, which was located in the
Navajo reservation. The Supreme
Court modernized tribal sovereignty
by holding that state courts do not
possess jurisdiction to hear claims
brought arising on Indian lands
against Indian defendants without
congressional authorization.
Following Williams’ lead in rela-
tion to state authority, the Court
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reaffirmed several principles ini-
tially announced in Worcester v.
Georgia and its progeny—that states
may not tax on-reservation transac-
tions involving tribal members (for
example, Warren Trading Post Co. v.
Arizona State Tax Commission, 380
U.S. 685 (1965)), may not tax on-res-
ervation income of tribal members
(for example, McClanahan v. Arizona
State Tax Commission, 411 U.S. 164
(1973)), may not tax on-reservation
tribal economic development proj-
ects (for example, White Mountain
Apache Tribe v. Bracker, 448 U.S.
136 (1980)), and may not regulate on-
reservation activity inconsistent with
tribal government prerogatives (for
example, New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324 (1983)).
The high point for tribal interests was
the Supreme Court’s dramatic rejec-
tion of the State of California’s effort
to regulate tribal bingo operations in
California v. Cabazon Band of Mis-
sion Indians, 480 U.S. 202 (1987).
Further following Williams’ lead in
relation to tribal governance author-
ity, the Supreme Court affirmed
numerous aspects of tribal gov-
ernance authority—including the
power to tax members and nonmem-
bers (for example, Washington v.
Colville Confederated Tribes, 447
U.S. 134 (1980)), the power to pros-
ecute Indian lawbreakers (United
States v. Wheeler, 435 U.S. 313
(1978)), tribal sovereign immunity
(for example, Santa Clara Pueblo v.
Martinez, 436 U.S. 49 (1978)), the
power to adjudicate civil claims (for
example, National Farmers Union
Insurance Cos. v. Crow Tribe of Indi-
ans, 471 U.S. 845 (1985)), and the
power to exclude persons from Indian
lands (Merrion v. Jicarilla Apache
Tribe, 445 U.S. 130 (1982)). The
Court further held that Indian treaty
rights remain extant unless Congress
expressly abrogates them (for exam-
ple, Washington v. Washington State
Commercial Passenger Fishing Ves-
sel Assn., 443 U.S. 658 (1979)), and
even then only if the government pays
just compensation. Cf. Menominee

Tribe v. United States, 391 U.S. 404
(1968). However, despite a lack of
clear congressional guidance, the
Supreme Court also held that Indian
nations cannot prosecute non-Indian
lawbreakers, Oliphant v. Suquamish
Indian Tribe, 435 U.S. 191 (1978),
and that tribal civil jurisdiction over
non-Indians is limited, Montana v.
United States, 450 U.S. 544 (1981).
Despite significant limitations
on tribal governance authority, the
Supreme Court in the early decades
of the modern era of federal Indian
law marked the path of national
Indian affairs, joining Congress in
recognizing and encouraging tribal
self-determination as the guiding prin-
ciple in federal-state-tribal affairs.

Retrenchment
In recent decades, the Supreme Court
has markedly shifted toward skep-
ticism of tribal interests and tribal
claims, and away from federal poli-
cies announced by Congress and
the executive branch. See generally
Wenona T. Singel, The First Feder-
alists, 62 DRAKE L. Rev. 775 (2014).
The Court routinely, though not
always, has reversed presumptions
favoring tribal interests and federal
interests favoring Indian tribes. From
the beginning of the Rehnquist Court
to the current term of the Roberts
Court, tribal interests have prevailed
on less than one-quarter of the cases.
The turning point is not obvious,
and some point to the Oliphant and
Montana cases as the starting point,
but the most vivid change occurred in
Cotton Petroleum Corp. v. New Mex-
ico, 490 U.S. 163 (1989). There, the
Supreme Court held that a state may
tax a non-Indian company extract-
ing natural resources from Indian
trust lands on the Jicarilla Apache
Reservation. The Court held that a
tribe’s interest in its own reservation
resources was not sufficient to preempt
the state tax, even though the state tax
created a double taxation scheme that
effectively undermined the tribal tax.
The Supreme Court also held in a
series of cases that tribal courts may

not exercise criminal jurisdiction over
all nonmembers, including nonmem-
ber Indians, in Duro v. Reina, 495 U.S.
676 (1990). Though Congress quickly
corrected that holding in the so-called
Duro fix, United States v. Lara, 541
U.S. 193 (2004), Justice Anthony
Kennedy’s theory about why tribal
governments may not exercise juris-
diction over nonmembers—because
nonmembers have not expressly con-
sented to tribal jurisdiction—continues
to inform the Court’s views on tribal
regulatory and tribal court jurisdiction.
See, e.g., Plains Commerce Bank v.
Long Family Land and Cattle Co., 554
U.S. 316 (2008); Atkinson Trading Co.
v. Shirley, 532 U.S. 645 (2001); Strate
v. A-1 Contractors, Inc., 520 U.S.

438 (1997). When informed that the
Court’s decisions created jurisdictional
loopholes or statutory contradictions,
the Court directs tribal interests to
Congress to deal with the problems.
See, e.g., Duro, 495 U.S. at 696.

The Supreme Court has also been
undeterred by the unique history of the
relationship between Indian nations
and the United States in its decisions.
Recent decisions have relied upon 19th
century congressional policy decla-
rations thoroughly repudiated in the
modern era to reach decisions that a
tribe’s reservation boundaries have
been diminished (for example, Hagen
v. Utah, 510 U.S. 399 (1994)), to
undermine 70 years of administrative
interpretations of a statute designed to
benefit Indian nations (see Carcieri v.
Salazar, 555 U.S. 379 (2009)), to allow
states to tax on-reservation land owned
by the tribe (Cass County v. Leech Lake
Band of Chippewa Indians, 524 U.S.
103 (1998)), and to hold that state gov-
ernments can invoke equitable defenses
against tribal claims brought under fed-
eral statutes (City of Sherrill v. Oneida
Indian Nation, 544 U.S. 197 (2005)).
Perhaps most painfully for Indian peo-
ple, the Court will not protect Indian
sacred sites. See, e.g., Lyng v. Northwest
Indian Cemetery Protective Assn., 485
U.S. 439 (1988). See generally Amy
Bowers & Kristen A. Carpenter, Chal-
lenging the Narrative of Conquest: The
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Story of Lyng v. Northwest Indian Cem-
etery Protective Association, in INDIAN
Law Storigs, supra, at 489.

The Court’s reasoning in sev-
eral cases turns the notion of tribal
self-determination against tribal inter-
ests by denigrating the federal-tribal
trust relationship. In United States v.
Navajo Nation, 537 U.S. 488 (2003),
the Court excused unethical ex parte
contact with the interior secretary by
a mining company in royalty negotia-
tions with the tribe to wipe out a $600
million judgment against the federal
government. In United States v. Jica-
rilla Apache Nation, 131 S. Ct. 2313
(2011), the Court held that the federal
government did not have to disclose
documents to the tribe about the
scope of the government’s trust duties
to the tribe. Even when affirming a
tribe’s immunity from suit, the Court
implored Congress to abrogate tribal
immunity by statute. Kiowa Tribe of
Oklahoma v. Manufacturing Technol-
ogies, Inc., 523 U.S. 751 (1998).

In cases involving the mere inter-
pretation of a statute or treaty, tribal
interests have fared much better.
Tribal interests have prevailed in crit-
ical decisions involving the Indian
Self-Determination and Education
Assistance Act (Salazar v. Ramah

Navajo Chapter, 132 S. Ct. 2181
(2012); Cherokee Nation v. Leavitt,
543 U.S. 631 (2005)), the Indian
Gaming Regulatory Act (Michigan
v. Bay Mills Indian Community, 134
S. Ct. 2024 (2014)), and treaty inter-
pretation (Minnesota v. Mille Lacs
Band of Chippewa Indians, 526 U.S.
172 (1999)). But the Court has ruled
against tribal interests (and the federal
government) in decisions involving the
Indian Reorganization Act (Carcieri
v. Salazar, 555 U.S. 379 (2009)), the
Freedom of Information Act (Depart-
ment of Interior v. Klamath Water
Users Protective Assn., 532 U.S. 1
(2001)), the Indian Gaming Regula-
tory Act (Chickasaw Nation v. United
States, 534 U.S. 84 (2001); see also
Seminole Tribe of Florida v. Florida,
516 U.S. 44 (1996) (striking down a
critical provision in the Indian Gaming
Regulatory Act)), the Quiet Title Act
(Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v. Patchak, 132
S. Ct. 2199 (2012)), and the Indian
Child Welfare Act (Adoptive Couple v.
Baby Girl, 133 S. Ct. 2552 (2013)).
The win-loss rate, some argue, is
skewed by Indian nations that over-
step, making claims beyond what the
Court has articulated as settled prec-
edent or what Congress desires. But

there is strong evidence that an insti-
tutional bias against tribal interests
drives the current Supreme Court. Mat-
thew L.M. Fletcher, Factbound and
Splitless: The Certiorari Process as a
Barrier to Justice for Indian Tribes, 51
Ariz. L. Rev. 933 (2009). Even when
the federal government sides with tribal
interests, the Court is unimpressed. This
institutional bias runs against the now-
settled national policy favoring tribal
self-determination.

Conclusion

Tribal interests have always faced

an uphill climb in what Chief Jus-

tice Marshall once referred to as the
“courts of the conqueror.” Johnson v.
M’Intosh, 21 U.S. 543, 588 (1823).
But, despite tough lessons learned in
the Supreme Court in recent decades,
Indian people and their governments
have become players in the American
constitutional structure in a way likely
thought inconceivable at the Founding
of the Republic, and perhaps even as
late as three or four decades ago. The
future is bright.

Matthew L.M. Fletcher is a professor
of law at Michigan State University
College of Law.
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In The Poarch Band of Creek Indians Tribal Suprem

THE WHITE V. POARCH BANP TRILOGY

EARNEST RAY WHITE,
Appellant/Cross-Appellee

S
S

V. TRIBAL JUPGE WHITE BECAUSE

THE TRIBAL COUNCIL SUMMARILY FIREP LONG-TIME

TRAINEP (ANP OTHER REASONS).

HE WAS NOT LAW- Case No.

wr

POARCH BAND OF CREEK INDIANS, etal., §

THE TRIBAL COURT ULTIMATELY AWARPEP ABOUT $300K IN
MONEY PAMAGES FOR WRONGFUL TERMINATION,

Appeal from Poarch Band Indians Tribal Court

WE AFFIRMEP ON PRINCIPLES OF
SEPARATION OF POWERS ANP
PROCESS PUE JUPGES WHEN
REMOVEP,

FLETCHER, CHIEF JUSTICE. '

Civil Action No. CV-09-73

THE LITTLE RIVER BANP V.
CHAMPAGNE, ANOTHER “TRILOGY"
OF 90RTO,

LITTLE RIVER BAND OF OTTAWA INDIANS
TRIBAL COURT OF APPEALS

Ryan L. Champagne,

THE TRIBE PROSECUTEP APPELLATE
JUPGE CHAPMAGNE — WHO WAS
NOT A LAWYER — FOR THE CRIME
OF ATTEMPTEP FRAUP. HE
REPRESENTEP HIMSELF,

At

WAGN'T,

CHAMPAGNE FILEP AN INSURANCE
CLAM ARIGING OUT OF A CAR
ACCIPENT HE WAS IN, CLAIMING
TO BE ON THE CLOCK, BUT HE

Case No. 06-178-AP

On Appeal from:

V. |WE AFFIRMEP THE CONVICTION.
RETIREP MS.U. LAW PROF BRENPA

JuPGE.,

JONES KQUICK WAS THE TRIAL JUPGE,
APPOINTEP SPECIALLY AS A CONFICTO

Case No. 06-131-TM

The People of the Little River Bang
of Ottawa Indians,
Respondent

FLETCHER SAT ON THE APPELLATE
COURT, ALGO AS A CONFLICTS
JUPGE, ALONG WITH TWO TRIBAL
ELPERS WHO WERE NOT LAWVYERS,
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STANPING TO OBIECT TO
VIGITS WITH BIO MOM,




ES _nsus V. TSOSIE|

:

. S & _AL-!»‘-:(
. E 3

Ly
1N




- ”f B i -

A C e g 2
- ® » R & Feg .~ '(1" ”, e ',. -

-~ - _— v - ° Ak
S » W -
C - & O*‘) ™ - . " ) =

Py« ST LT '

B . .Lw'*

“

-'",

A ] -
(-3 ’,‘xf . - ."' f

’aY Bl oy |
L ol =, 3 ,-_“’4 PN Aw

B -

A - .
L™ v X e > PP
[ N e
L i - -y —_

w iy~ o~ - ‘ £ - ) g ' o 27 ' ‘ , < ' e LIy
= ."\-“ E vdocﬁfﬂ‘."' . - : : : - ' E ) : . > - ! S : , (- Yy : 3 R .‘}. 3 «»." '

b‘m U’:(' L A ”’;,;

R y 4 3 . - ".’ -
e I '@ .[C’.f“::‘ " t’,-("-’ o':'

Vi S

i o4 % %
Y e
'fI’.,J’ i

» 57 Sh .

“F_ AN o~

-n r" -y
w A

- ER
PRP TV e
B -

R oA e o

¥

ey A
- 4’:‘ ,"‘
.\* R " ~
1 » Ar‘ ..f 7 (‘,, y &
.’, P o o '\u - B
A
. £, § l/a;‘i, 3
N .-
P4 : e

4

) . . .. =
" F e NACE 4 g
& 75 )

e, @D 0 o dab
& o it SO gL

.- s

W,

s .
07 o T Tt




! H
R S8 s )

y r':‘- e <
| (| 2d

ik
-

- - : A
P et o P, -y,

R Sace s, ¥

4 g

T, -
o~ hl}r"“' 'S."’.

“‘l 3 - -

A

B e
” Qi PP

e A
o

= s
_ ‘lrJ!:,ﬂr,_\

~
g ’ , v 2 A ) : . . - 2 - : L ’ o . oL S .

_(-".*‘ = o PV ﬂt’» A ) 5 | \'.. =8 o= 3 o . N Lo . . . (s N N A dT v 5 / . ' : ! : : L= ¢ < 7 A : g I ('v(“'; O "
- _— .. L 3 b - - =k . y - " e . 4 ) : . - ; . : . - - v . ! L L~ ; ' - Vol :

; . : ; ! i’ g : < e ' : b 3 , . ” p - e y - ot 5 : : ) ) A J . . . N . . A" » N

Po > - Srey 5 p ‘ . " J R . UL ) . E ~t : ; " o ’ Foutl y E

—— - -'
.
g o
1! " ~
-
> ”~
- -~ N
. &
>



r—— -

T — A P N v g W -

e . -

Jearn$ then 0 ¢ L s
ith the rest of the Anishinaabeg. Nanaboozhoo only

aabeg tribg]

the DUCk,"
pplies when he
el in his kettle

best soup he has

. the source of the
ornel, seeing waterfowl feasting on the delicious great berry. He

K .
f the bounty that Manoomin represents and shares it

learns this

ey In the trickster story “Nanaboozhoo and
gr:n hoozhoo is struggling to harvest food and sy
N o5 that 2 duck has left behind a small kern
not! hoo cooks the kernel, which makes the

e 'knowledge through the agency and generosity of his bird relatives,
= Manoomin is harvested only during proper times by partners
with one partner guiding the canoe while the other knocks ricé
"~ pemelsinto the canoe. Many kernels fall into the water, where they

Sty

eseed the next season’s harvest of Manoomin. The literal intercon.

nectedness of this transaction is exemplary of the Anishinagbe
principle of inaawendewin, or relational accountability.
Anishinaabeg harvesters know that careful harvesting of the
Manoomin beds is critical to sustaining the resource. Just as impor-
tantly, like Nanaboozhoo, the Anishinaabeg have learned the lesson
that the plants and animals of Anishinaabewaki, the world of the
Anishinaabe, have much more knowledge than we humans can
possibly ever learn. The Anishinaabeg have learned lessons about
their place in Anishinaabewaki, that they are dependent on the
world around them and that the world around them is dependent
on them as well.

One of the great struggles of the Anishinaabeg involves the
effort to educate the colonizer with this knowledge. Western
economic and political philosophies treat Manoomin and other
relatives of the Anishinaabe as mere resources to be exploited until
they are exhausted, then to move on. The obvious death spiral of

- such a philosophy can be seen all around us, as Manoomin beds

are confiscated for mass exploitation, polluted, or destroyed.

- The Anishinaabeg, like other tribal nations in the United States,

recognize the symbiotic relationship we possess with Manoomin
and the rest of Anishinaabewaki. |

The root of federal Indian law is the trust responsibility, originally
Known as the duty of protection. In this legal and political under-
Standing, the United States owes a duty of protection to tribal
Nations that originates in treaties and other agreements, a duty the
federal government accepted when it took tribal nations under 1ts
mg- Unfortunately for the Indigenous peoples of this pla}ce, .
United States chose to largely ignore its duties, seeking pr1mar1ly

~ 0 &ploit and eradicate its Indigenous relatives rather than to

bumbly accept its obligations to them. The fate of Manoomin and
'S Anishinaabe relatives is a powerful metaphor for the federal-
triba] relationship. |

Fortunatel}’r there are signs that the Anishinaabeg are beginning
fducate the colonizer. It's a slow process, full of frustration. an.d
g ks, but it's a worthy effort. In some places,

rot
Ie)x :Ct?d' respected, and thriving. We should
Pnding thoge successes.

T
HE LEGAL HISTORY OF THE TRUST RESPONSIBIL ITY

;}z erse]iztl:::ﬁp beftween Indigenous tribal nations and the United
i ytre (;erred to as a trust. We re‘fef Fo the fedex:al gov-
e rust duty or trust. responsibility. Occasmnal.ly,
SCTVers might refer to this relationship as a guardianship, with
tribal nations and individual Indians as wards of the federal gov-
cnment’s guardian. But trusteeship and guardianship are mere
mf?taphors used to describe the relationship. I prefer to describe
this relationship in its original phrasing—the duty of protection.
. The notion of the duty of protection originates in customary
International law dating back centuries before the establishment of
the United States. Under international law, larger, more powerful
nations could agree to accept smaller ones as vassal nations under
their protection. In this understanding, which the United States
Supreme Court adopted as federal common law in the 1830s
(Worcester . Georgia, 1832), the smaller sovereign agrees to give up
aspects of its external sovereignty in exchange for the retention of
its internal sovereignty. In this protectorate, the vassal nation
retains plenary authority over its own lands and people. The larger

N T A K S VSO0 AN TP A M SR 78 o

The United States owes a duty of
protection to tribal nations that originates
In treaties and other agreements, a duty
the federal government accepted when it

took tribal nations under its wing.

nation promises to defend the smaller nation’s sovereignty from
all threats, including external ones like foreign powers and even
the larger sovereign’s own government and citizens. Think of Italy
and the Vatican or France and Monaco.

This original understanding of the special relationship between
tribal nations and the federal government is the reason that the
United States negotiated and ratified hundreds of treaties with
tribal nations. It is the reason that the Constitution includes refer-
ences to commerce with Indian tribes and “Indians not taxed,” the
only two provisions in the Constitution that explicitly mention
racial or ethnic groups. Tribal nations within the exterior boundaries
of the United States are not states, nor are they foreign nations
(Cherokee Nation v. Georgia, 1831). Instead, they are “Indian tribes”
that enjoy sovereignty as enforced by the special relationship with
the United States.

As is well known, however, the United States quickly
weaponized the duty of protection against tribal nations. Even in
the same foundational opinions that codified the duty of protection
‘ato federal common law, the Supreme Court opened up the
thesaurus (never a good idea for a lawyer to do) and paraphrased

the duty of protection as a “guardian-ward” relationship, calling
“domestic dependent nations” and emphasizing

tribal nations
ce on the federal government. No treaty or act of

tribal dependen
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Through a land transfer agreement, the Resolution Copper minin

Bisbee, Arizona (right), at Chi’chil Bitdagoteel (left), a sacred Apache site.

under CC 4.0; Oak Flat by Elias Butler is licensed under CC 4.0.

Congress announced this paradigm shift away from the duty of
protection and toward guardianship, but the court (and then later
Congress and the executive branch), simply assumed that its
guardianship metaphor was law. By the end of the 19th century, it
was common for the Supreme Court to treat guardianship as a syn-
onym for the duty of protection (e.g., United States v. Kagama, 1886).

It is important to know what a “guardianship” means to
lawyers. A guardian is a person who makes legal and financial
decisions for a ward and owes a fiduciary duty to the ward. The

typical guardian is a parent to a child. Less typical guardianships
are those that allow an adult to make decisions for another who no

longer can make those decisions for themselves. Think Britney
Spears, who a judge placed into what would become a 13-year
guardianship under her father. A guardian usually brings suit to
enforce the fiduciary duty. In fact, the ward has no legal status
at all. Courts frequently refer to wards as “incompetent under

the law.”
For Indian people and tribal nations, the court’s metaphor

became reality. Congress and the executive branch began to routinely
make decisions on behalf of Indians and tribes without their con-
sultation or consent. The government simply assumed that Indian
and tribal property was effectively owned by the United States,
allowing the government to do whatever it wanted with it. Worse,
the government’s assumption of a “guardianship” enabled Indian
child removal, mandatory boarding schools, forced adoptions,
sterilizations, urban relocation, reservation allotment, and outright
confiscations of Indian and tribal property. None of those activities
would have been considered legal if applied to non-Indians, but
the Supreme Court simply allowed them to happen by assuming
Indians and tribes were wards of the federal government.

In the case of the Osage Indians (and a smattering of other tribal
nations in Oklahoma and elsewhere), the weaponization of
guardianship became deadly. As was recounted in numerous
works such as Linda Hogan’s Mean Spirit (1990) and John Joseph

34 WWW.TRIBALCOLLEGEJOURNAL ORG

g company is seeking fo dig an open pit

copper mine like that in

Bisbee Lavender Mine by Nicholas Hartmann is licensed

Mathews’ Sundown (1934), as well as James Young Deer’s lost

silent film, Tragedies of the Osage Hills (1926), Osage headright own-
ers in the early 20th century often became wealthy due to the
discovery of oil on their lands. But because federal law labeled

full-blood Osage Indians as incompetent, non-Indians could
become their guardians and, if they married their wards, become
the heirs of the headrights. The situation led to many hundreds of
Osage people being murdered for their headrights, often by their

own spouses.
Riding the political winds of the era between World War I and

the Civil Rights Movement, Congress’s Indian affairs agenda pin-
balled from establishing a process for tribal nations to reorganize
into constitutional democracies to terminating those new tribal
governments. During the 1950s, one of the worst ever decades for
tribal interests, Congress terminated its duty of protection to over
100 tribal nations and extended state law enforcement authority
into many areas of Indian Country. Bureau of Indian Affairs
officials proudly asserted near-absolute control over reservation
Indians’ lives and tribal governance (Cohen, 1953).

Coinciding with the rise of the Civil Rights Movement in the
1960s, Native activists fought in favor of treaty fishing rights, lanc
back, and tribal sovereignty. In the 1970s, Congress turned its ple-
nary powers toward tribal self-determination and the restoration
of terminated tribal nations. Congress also acknowledged the
power of tribal nations to bring suit in federal courts and to retain
their own legal counsel.

Consistent with the political turn toward tribal sovereignty, the
supreme Court largely discarded the guardianship metaphor in
favor of a trust relationship metaphor. Gutting the reasoning of
cases from the late 19th and early 20th centuries that utilized
guardianship as a tool for dominion over Native people and tribal
resources, the court recognized the vast power of Congress to
enact statutes in furtherance of the trust responsibility (€.8- Mortor
0. Mancari, 1974). Moreover, the court would no longer allow




federal officials to simply confiscate Indian or tribal property with-
out. due process or just compensation (e.g., Babbitt v. Youpee, 1997;
United States v, Sioux Nation, 1980).

THE TWO “TRUST” DUTIES

In the last half century, federal authorities have usually acknowl-
?dged that the federal government's relationship with tribal nations
IS best characterized as a trust relationship. The modern under-
standing of the trust responsibility has two separate components.
The first kind of trust duty is a metaphor for the duty of protection.
This is the same duty that tribal nations negotiated for in the
treaty'makirlg era in which tribal sovereignty in relation to Indian
fmd tribally owned lands is paramount, while external sovereignty
~ largely the domain of the federal government. Non-treaty tribes
€njoy the duty of protection as well, given that Congress has
4 policy choice to treat all tribes more or less the same. Aspect
the duty of protection accepted by the United States include the
Obligation to protect tribal and Indian lands and resources and to
e adequate governmental services (either federal or tribal or
both) to tribal citizens and others in Indian Country. These are enor-
T0us duties, the scope of which should be similar to the scope of
ands and resources the tribes granted to the federal government..
ly has fulfilled 1ts
"€Sponsibilities to Indians and tribes. The United States effectively
destroyeq the governmental and economic infrastructure in' reser-
Vati().n territories, leaving tribal nations little with which to
:zbtl;:ld' F unding for governmental services has never c0O
¢ Need in Indian Country. Poverty, crime rates,
Se i!ls related to lack of adequate governmen |

made
s of

b ;
em:nl 1ations to sue Congress to force adequate fun 2
o Services guaranteed by the duty of protectlo

Ar
Z0ng p Navajo Nation, 2023).

protection. The recent United States Supreme Court decision
affirming the constitutionality of the Indian Child Welfare Act
pointed to the duty of protection as a useful source of power

(Haaland v. Brackeen, 2023).

By the end of the 19th century, it was
common for the Supreme Court to treat
guardianship as a synonym for the duty

of protection. . . . Congress and the

executive branch began to routinely make
decisions on behalf of Indians and tribes
without their consultation or consent.

P T R T R T e e S RS

The other trust duty is more literal. The United States owns or
holds in trust an untold amount of Indian and tribal assets for the
benefit of Indians and tribal nations. These trust assets include
trust lands and the resources therein. Trust assets also include cash
held by the United States for Indians or tribes, such as Individual
Indian Money Accounts. Other assets are owned by Indians or
tribes but are managed by the federal government. These assets
include, for example, allotments owned by individual Indians
but leased by the federal government to non-tribal members,
with rental and royalty payments collected and managed by the
United States.

When the federal government holds or manages Indian and trib-
1] assets, the duty of trust it owes is heightened to ensure its duty
of protection 18 fulfilled. The United States Supreme Court once
held that Congress “has charged itself with moral obligations of
the highest responsibility and trust. Its conduct, as disclosed in the
Acts of those who represent it in dealings with the Indians, should
therefore be judged by the most exacting fiduciary standards”
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U.S. commissioners led by William Tecumseh Sherman brokered
the Treaty of Fort Laramie with Lakota, Cheyenne, and Arapaho
leaders. Just nine years later, the U.S. broke the treaty by seizing
the Black Hills. In the landmark case, United Stafes v. Sioux
Nation (1980), the Supreme Court ruled 8-1 in favor of just
compensation to the Lakotas.

(Seminole Tribe v. United States, 1942). At times, tribal nations and
:~dividual Indians have been awarded large amounts for
egregious federal breaches of trust, as in the case of the Cobell set-
flement which totaled over $3 billion. However, the Supreme
Court no longer judges the federal government “by the most exacting
fiduciary standards,” intently looking for and usually finding a
technical reason to excuse the government from liability (e.g.,
United States v. Navajo Nation, 2003).

THE FUTURE OF THE TRUST RESPONSIBILITY

The trust responsibility is a source of great possibility and frustration
for tribal nations and Indian people. On one hand, Congress has
rcted toward fulfillment of the trust responsibility for several
decades now but has not come close to actual fulfillment of its
duties. On the other hand, the Supreme Court has expressed a
great deal of skepticism of tribal self-determination, pushing back
against congressional policies. Worse, the judiciary will not allow
tribal nations to sue the United States for breach of its trust respon-
sibilities writ large.

That said, there is a great deal of promise in the future, but it will
require time, patience, and creativity. In recent decades, tribal
nations have been remarkably effective at lobbying and other forms
of advocacy that have helped to prevent Congress and the executive
branch from continuing to run roughshod over tribal interests. But
that advocacy does not always work. Take, for example, the act of
Congress favoring a mining company that wants to exploit
resources underneath the sacred Apache land, Chi’chil Bitdagoteel
(or Oak Flat). That land was confiscated by the United States long
ago in retaliation for Apache resistance to American colonialism,
but the federal government had long allowed tribal members to use
the land for religious purposes, such as Apache coming of age

ceremonies unique tO the area. The proposed mining operatig,
would create a crater that would destroy the sacred site. The Uniteg
e Court that protects football coaches who mak.

States Suprem o7
playing time dependent on Christian prayer or companies that
discriminate against LGBTQ+ persons on religious freedom

grounds now refuses to protect this religious practice by

Indigenous peoples. .
The United Nations Declaration on the Rights of Indigenous

Peoples has the support of the United States (at least on paper). One
of the declaration’s core principles is that a nation must seek and

receive the informed consent of Indigenous peoples before taking

actions that affect them, a principle known as free, prior, and
informed consent (FPIC). Consent of the affected seems like an

obvious requirement before taking governmental action, but when
the federal government chooses 1o elevate political constituents
ahead of tribal interests, suddenly we are back in the guardian-
ward paradigm. Nevertheless, consent is a rising tide more gener-
ally. In more supportive administrations, Department of the

Interior officials take consent seriously, even incorporating FPIC
into the most recent Native American Graves Protection and

Repatriation Act regulations.
Moreover, there is some hope the Supreme Court will erode the

unilateral power of Congress to regulate tribal nations without
their consent. Justice Neil Gorsuch has suggested that Congress
likely should not have the power to dictate terms to tribes without
consent and has even suggested that the United States reinitiate
treatymaking with tribal nations.

In sum, the federal-tribal relationship has long been fraught and
complicated. The horrific history of dispossession and abuse ran
hand-in-hand with unilateral federal actions taken without tribal
consent. Indigenous peoples have long known that such selfish
behavior and good public policy are antithetical. Hopefully, the
United States will continue to lean into tribal self-determination in
federal Indian affairs, law, and policy. A

Matthew L.M. Fletcher, |D (Grand Traverse Band of Ottawa and

Chippewa Indians), is the Harry Burns Hutchins Collegiate Professor of
Law at the University of Michigan.
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- GENTLEMEN::

Please send me the following Indian Rem-
edies at your advertising prices as marked be-

| low : _
ADVERTISING PRICES

Packages Yuma Wonder Herbs..2 for $1.00
Bottles of Yuma Wonder Oil...3 for $1.00
Packages of Sau-Kee Herb Tea..2 for $1.00 |

Bottles of Kee-Kol Tonic.......
Cakes Indian Vegetable Soap..10 for $1.00
Tins Healing Salve

I will pay Postman $
delivery. ”

City and State _
NOTE—ORDERS SENT C. O. D.
No orders sent less than $1.00
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V.
MISSISSIPPI BAND OF
CHOCTAW INDIANS

PG S\IGNEP A LEASGE AGREEMENT WITH THE TRIBE —
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—
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TO EMPLOY TRIBAL MEMBER CHILPREN — IN
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WITH ALL TRIBAL LAWG,

OCOTUS SPULT 4-4 — JUOTICE
GCALIA PIEP PURING
PELIBERATIONS — FIFTH
C\RCUIT PECISION FAVORING
TRIBAL JURISPICTION AFFIRMEPD
WITHOUT OPINION.
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Join us for an evening of learning,
networking, and community. Connect with
Indian law practitioners, colleagues, law
students, and friends from across the
Oregon legal community while hearing from
nationally recognized scholar and jurist
Professor Matthew L.M. Fletcher on
“Indigenous Futurism and the Law”.

Register Here

Matthew L.M. Fletcher is the
Harry Burns Hutchins Collegiate
Professor of Law and Professor

of American Culture at the
University of Michigan. A leading
authority on federal Indian law,
Professor Fletcher teaches and
writes on federal Indian law, tribal
law, Anishinaabe legal and
political philosophy, constitutional
law, federal courts, and legal
ethics.

Light refreshments will be provided.
Complimentary parking will be available in the
PacWest Building parking garage.

*CLE credit is pending.
Questions? Contact: Adrea Korthase
Adrea.Korthase@ojd.state.or.us
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https://oregonjudicial.webex.com/weblink/register/r66db21afe1d6fff774d33bd05e92b129
mailto:Adrea.Korthase@ojd.state.or.us
https://forms.cloud.microsoft/g/83UhrjvmkD
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