
 

 

NOT YET SCHEDULED FOR ORAL ARGUMENT 
 

No. 26-5306 
  

 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
  

 
TOHONO O’ODHAM NATION, 

Plaintiff-Appellant, 
 

v. 
 

MARKWAYNE MULLIN, et al., 
Defendants-Appellees. 

  
 

Appeal from the U.S. District Court for the District of Columbia 
No. 1:26-cv-2127 (Hon. Richard J. Leon) 

  
 

BRIEF FOR APPELLEES 
 

  
  
  

ADAM R.F. GUSTAFSON  
Principal Deputy Assistant Attorney General  
  
ROBERT N. STANDER  
Deputy Assistant Attorney General  
  
AMBER BLAHA 
CHRISTOPHER ANDERSON 
KYLE GLYNN  
Attorneys  
Energy and Natural Resources Division  
U.S. Department of Justice  
Post Office Box 7415  
Washington, D.C. 20044  
(202) 598-1971 
christopher.anderson3@usdoj.gov   



 

i 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

A. Parties and amici 

 Plaintiff in the district court, and Appellant in this Court, is the Tohono 

O’odham Nation, a federally recognized Indian tribe. 

 Defendants in the district court, and Appellees in this Court, are Markwayne 

Mullin, in his official capacity as Secretary of U.S. Department of Homeland Secu-

rity; Rodney S. Scott, in his official capacity as Commissioner of U.S. Customs and 

Border Protection; and Rosario Vasquez, in his official capacity as Chief of U.S. 

Border Patrol. 

 Warren Petersen, in his capacity as President of the Arizona Senate, and Steve 

Montenegro, in his capacity as Speaker of the Arizona House of Representatives, 

filed a brief as amici curiae in the district court, opposing Plaintiff’s motion for a 

preliminary injunction. 

 Amici curiae for Appellants in this Court are: National Congress of American 

Indians; Inter Tribal Association of Arizona, Inc.; Salt River Pima-Maricopa Indian 

Community; Ak-Chin Indian Community; National Native American Law Student 

Association; University of Arizona Native and Indigenous Law Students Associa-

tion; Center for Biological Diversity; and Katie Hobbs, in her official capacity as 

Governor of Arizona. 



 

ii 

There were no additional parties or amici curiae in district court, and no addi-

tional parties or amici have entered an appearance before this Court. 

B. Rulings under review 

 The rulings under review are Judge Richard J. Leon’s August 14, 2026, mem-

orandum opinion (Dkt. 45) and order (Dkt. 46) denying Plaintiff’s motion for a pre-

liminary injunction. The opinion is available on Westlaw at Tohono O’odham Na-

tion v. Mullin, 2026 WL 2363980 (D.D.C. Aug. 14, 2026), and in the Joint Appendix 

at JA0944-61. The order is included in the Joint Appendix at JA0962. 

C. Related cases 

 Undersigned counsel is not aware of any related cases within the meaning of 

Circuit Rule 28(a)(1)(C). 

  s/ Christopher Anderson    
CHRISTOPHER ANDERSON 
Counsel for Appellees  



 

iii 

TABLE OF CONTENTS 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 
CASES .............................................................................................................. i 

TABLE OF AUTHORITIES .................................................................................... vi 

GLOSSARY ........................................................................................................... xiii 

INTRODUCTION ..................................................................................................... 1 

STATEMENT OF JURISDICTION.......................................................................... 2 

STATEMENT OF THE ISSUE ................................................................................. 2 

PERTINENT STATUTES AND REGULATIONS .................................................. 3 

STATEMENT OF THE CASE .................................................................................. 3 

A. Legal Background ................................................................................. 3 

1. Border Construction Authorities ................................................. 3 

2. Gadsden Purchase Treaty ............................................................ 7 

3. Roosevelt Reservation Proclamation .......................................... 7 

4. Establishment of the Tohono O’odham 
Reservation .................................................................................. 8 

B. The Tucson 5 project ........................................................................... 10 

C. Procedural Background ....................................................................... 10 

SUMMARY OF ARGUMENT ............................................................................... 12 

LEGAL STANDARD .............................................................................................. 16 

ARGUMENT ........................................................................................................... 17 



 

iv 

I. The Tribe is unlikely to succeed on its federal common law 
trespass claim. ................................................................................................ 17 

A. There is no cause of action for trespass by a tribe against 
the United States as trustee. ................................................................. 18 

B. The Tribe’s trespass claim is barred by sovereign 
immunity. ............................................................................................ 23 

C. Even assuming the Tribe could state a common law 
trespass claim, it is unlikely to succeed on the merits. ....................... 27 

1. The United States has a right to use the Roosevelt 
Reservation for purposes of border security. ............................ 27 

a. The lands in question were “public lands” in 
1907. ............................................................................... 27 

b. Congress confirmed the presence of the 
Roosevelt Reservation when it expanded the 
Tohono Reservation. ....................................................... 33 

c. Recent history confirms that the Roosevelt 
Reservation is in effect on the Tohono 
Reservation ..................................................................... 35 

2. The district court correctly found that the trespass 
claim based on impacts outside the Roosevelt 
Reservation is speculative and premature. ................................ 36 

II. The Tribe is unlikely to succeed on its ultra vires claim. .............................. 38 

A. Congress authorized the Secretary to build physical 
barriers to secure the border. ............................................................... 38 

B. The Tribe cannot show the Tucson5 project exceeds 
delegated authority and contradicts a specific statutory 
prohibition. .......................................................................................... 40 

C. IIRIRA bars the Tribe’s ultra vires claim. .......................................... 44 



 

v 

III. The remaining factors weigh against a preliminary injunction. .................... 46 

A. Plaintiff has not shown irreparable harm is likely. ............................. 47 

B. The balance of equities and public interest decisively 
favor the government........................................................................... 52 

CONCLUSION ........................................................................................................ 55 

CERTIFICATE OF COMPLIANCE 

ADDENDUM 

  



 

vi 

TABLE OF AUTHORITIES 

Cases 

Arizona v. Navajo Nation, 
599 U.S. 555 (2023)....................................................................................... 19 

Arizona v. United States, 
567 U.S. 387 (2012)......................................................................................... 3 

Ark. Dairy Coop. Ass’n v. U.S. Dept. of Agric., 
573 F.3d 815 (D.C. Cir. 2009) ....................................................................... 46 

Barker v. Harvey, 
181 U.S. 481 (1901)................................................................................. 27, 30 

Bd. of Governors of the Fed. Rsrv. Sys. v. MCorp Fin., Inc., 
502 U.S. 32 (1991)......................................................................................... 43 

Blackie’s House of Beef, Inc. v. Castillo, 
659 F.2d 1211 (D.C. Cir. 1981) ..................................................................... 52 

Block v. North Dakota ex rel. Bd. of Univ. & Sch. Lands, 
461 U.S. 273 (1983)....................................................................................... 22 

Brendale v. Confederated Tribes and Bands 
of the Yakima Indian Nation, 
492 U.S. 408 (1989)....................................................................................... 42 

Buttz v. N. Pac. R.R, 
119 U.S. 55 (1886)......................................................................................... 29 

Changji Esquel Textile Co. v. Raimondo, 
40 F.4th 716 (D.C. Cir. 2022) ............................................................ 37, 43, 45 

Chaplaincy of Full Gospel Churches v. England, 
454 F.3d 290 (D.C. Cir. 2006) ................................................................. 46, 50 

City of Milwaukee v. Illinois, 
451 U.S. 304 (1981)....................................................................................... 17 



 

vii 

Clevinger v. Advoc. Holdings, 
134 F.4th 1230 (D.C. Cir. 2025).................................................................... 16 

Connecticut v. Massachusetts, 
282 U.S. 660 (1931)....................................................................................... 36 

Cramer v. United States, 
261 U.S. 219 (1923)....................................................................................... 30 

Ctr. for Biological Diversity v. McAleenan, 
404 F. Supp. 3d 218 (D.D.C. 2019) ............................................................... 44 

Davis v. Pension Benefit Guar. Corp., 
571 F.3d 1288 (2009) .............................................................................. 16, 17 

DCH Reg’l Med. Ctr. v. Azar, 
925 F.3d 503 (D.C. Cir. 2019) ....................................................................... 43 

Del. & Hudson Ry. Co. v. United Transp. Union, 
450 F.2d 603 (D.C. Cir. 1971) ................................................................. 50, 51 

Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 
601 U.S. 42 (2024)......................................................................................... 23 

Dugan v. Rank, 
372 U.S. 609 (1963)....................................................................................... 23 

Edwardsen v. Morton, 
369 F. Supp. 1359 (D.D.C. 1973) ............................................................ 20, 21 

El-Shifa Pharm. Indus. Co. v. United States, 
607 F.3d 836 (D.C. Cir. 2010) ....................................................................... 21 

FDA v. Wages & White Lion Invs., L.L.C., 
604 U.S. 542 (2025)....................................................................................... 36 

FDIC v. Meyer, 
510 U.S. 471 (1994)....................................................................................... 22 

Fed. Express Corp. v. Dep’t of Com., 
39 F.4th 756 (D.C. Cir. 2022) ............................................................ 37, 39, 43 



 

viii 

Friends of the Earth U.S. v. Export-Import Bank, 
187 F. 4th 616 (D.C. Cir. 2026)..................................................................... 17 

Hanson v. District of Columbia, 
120 F.4th 223 (D.C. Cir. 2024)...................................................................... 16 

Hernandez v. Mesa, 
589 U.S. 93 (2020)......................................................................................... 21 

Info. Ctr. v. Presidential Advisory Comm’n on Election Integrity, 
878 F.3d 371 (D.C. Cir. 2017) ....................................................................... 43 

Int’l Bhd. of Elec. Workers v. Wash. Terminal Co., 
473 F.2d 1156 (D.C. Cir. 1972) ..................................................................... 51 

KalshiEX LLC v. Commodity Futures Trading Comm’n, 
119 F.4th 58 (D.C. Cir. 2024) ........................................................................ 46 

Kleppe v. New Mexico, 
426 U.S. 529 (1976)....................................................................................... 33 

Landon v. Plasencia, 
459 U.S. 21 (1982)......................................................................................... 52 

Lane v. Pueblo of Santa Rosa, 
249 U.S. 110 (1919)................................................................................. 19, 20 

Larson v. Domestic & Foreign Com. Corp., 
337 U.S. 682 (1949)........................................................................... 20, 23, 24 

Leopold v. Manger, 
102 F.4th 491 (D.C. Cir. 2024)...................................................................... 25 

Lewis v. Clarke, 
581 U.S. 155 (2017)....................................................................................... 22 

Mashpee Wampanoag Tribe v. Bernhardt, 
No. 18-2242, 2020 WL 3034854 (D.D.C. June 5, 2020) .............................. 48 

McGirt v. Oklahoma, 
591 U.S. 894 (2020)................................................................................. 41, 42 



 

ix 

Media Matters for Am. v. Paxton, 
138 F.4th 563 (D.C. Cir. 2025)...................................................................... 26 

MediNatura, Inc. v. FDA, 
998 F.3d 931 (D.C. Cir. 2021) ....................................................................... 16 

Munaf v. Geren, 
553 U.S. 674 (2008)....................................................................................... 16 

Nat’l Life Ins. Co. v. Silverman, 
454 F.2d 899 (D.C. Cir. 1971) ....................................................................... 18 

Nat’l Min. Ass’n v. Dep’t of the Interior, 
177 F.3d 1 (D.C. Cir. 1999) ........................................................................... 38 

Nat’l Park Serv. v. Nat’l Tr. for Historic Pres.,  
609 U.S. — , 2026 WL 2564318 (Aug. 31, 2026) ........................................ 51 

Nat’l Treasury Emps. Union v. Von Raab, 
489 U.S. 656 (1989)....................................................................................... 52 

Navajo Tribe of Indians v. New Mexico, 
809 F.2d 1455 (10th Cir. 1987) ..................................................................... 42 

Nebraska v. Parker, 
577 U.S. 481 (2016)....................................................................................... 40 

Nixon v. Warner Commc’ns, Inc., 
435 U.S. 589 (1978)....................................................................................... 25 

N. Am. Butterfly Ass’n v. Wolf, 
977 F.3d 1244 (D.C. Cir. 2020) ..................................................................... 45 

Nuclear Regul. Comm’n v. Texas, 
605 U.S. 665 (2025)....................................................................................... 37 

Oliphant v. Suquamish Indian Tribe, 
435 U.S. 191 (1978)....................................................................................... 47 

Oneida Cnty. v. Oneida Indian Tribe of N.Y. State, 
470 U.S. 226 (1985)................................................................................. 18, 21 



 

x 

Quechan Indian Tribe v. United States, 
535 F. Supp. 2d 1072 (S.D. Cal. 2008) ......................................................... 22 

Schilling v. Rogers, 
363 U.S. 666 (1960)....................................................................................... 44 

Seymour v. Superintendent of Wash. State Penitentiary, 
368 U.S. 351 (1962)....................................................................................... 41 

Sherley v. Sebelius, 
644 F.3d 388 (D.C. Cir. 2011) ....................................................................... 16 

Tee-Hit-Ton Indians v. United States, 
348 U.S. 272 (1955)................................................................................. 21, 31 

Texas v. Dep’t of Homeland Sec., 
123 F.4th 186 (5th Cir. 2024) .................................................................. 20, 49 

Tohono O’odham Nation v. Mullin, 
2026 WL 2363980 (D.D.C. Aug. 14, 2026) ................................................... ii 

United States v. Dann, 
873 F.2d 1189 (9th Cir. 1989) ....................................................................... 22 

United States v. Jicarilla Apache Nation, 
564 U.S. 162 (2011)................................................................................. 18, 19 

United States v. Lee, 
106 U.S. 196 (1882)....................................................................................... 20 

United States v. Mitchell, 
445 U.S. 535 (1980)....................................................................................... 19 

United States v. Navajo Nation, 
537 U.S. 488 (2003)....................................................................................... 21 

United States v. Ramsey, 
431 U.S. 606 (1977)......................................................................................... 3 

United States v. Santa Fe Pac. Rail Co., 
314 U.S. 339 (1941)................................................................................. 29, 31 



 

xi 

Ute Indian Tribe of the Uintah and Ouray Reservation v. Utah, 
790 F.3d 1000 (10th Cir. 2015) ..................................................................... 48 

Wagner v. Taylor, 
836 F.2d 566 (D.C. Cir. 1987) ....................................................................... 51 

Winter v. Nat. Res. Def. Council, 
555 U.S. 7 (2008) ..................................................................................... 16, 50 

Winton v. Amos, 
255 U.S. 373 (1921)....................................................................................... 47 

Wis. Gas Co. v. FERC, 
758 F.2d 669 (D.C. Cir. 1985) ................................................................. 36, 46 

Constitution and Statutes 

U.S. Const., Art. I, § 8, cl. 3 ....................................................................................... 3 

2 U.S.C. § 1979 ........................................................................................................ 25 

5 U.S.C. §§ 551-559................................................................................................... 6 

6 U.S.C. § 202 ............................................................................................................ 3 

6 U.S.C. § 202(2) ..................................................................................................... 38 

8 U.S.C. § 1103 .......................................................................................................... 4 

8 U.S.C. § 1701 .......................................................................................................... 4 

16 U.S.C. §§ 1536-1544 ............................................................................................ 6 

25 U.S.C. § 398d .................................................................................... 15, 39, 40, 43 

28 U.S.C. § 1292(a)(1) ............................................................................................... 2 

28 U.S.C. § 1331 ........................................................................................................ 2 

28 U.S.C. § 1362 ........................................................................................................ 2 



 

xii 

28 U.S.C. § 1505 ...................................................................................................... 21 

42 U.S.C. §§ 4321-4370m-12 .................................................................................... 6 

Pub. L. No. 75-217, 50 Stat. 536 (1937) .................................................................... 9 

Pub. L. No. 79-709, 46 Stat. 1202 (1931) .................................................................. 9 

Pub. L. No. 104-208, 110 Stat. 3009 (1996) .............................................................. 4 

Pub. L. No. 119-21, 139 Stat. 72, 357 (2025) ...................................................... 7, 38 

Pub. L. No. 109-13, 119 Stat. 231(2005) ................................................................... 5 

Pub. L. No. 109-367, 120 Stat. 2638 (2006) .......................................................... 4, 5 

Pub. L. No. 110-161, 121 Stat. 1844 (2007) .............................................................. 5 

Regulations 

73 Fed. Reg. 18293 (Apr. 3, 2008) .......................................................... 6, 22, 26, 44 
 
90 Fed. Reg. 8467 (Jan. 20, 2025) ............................................................................. 4 

91 Fed. Reg. 45824 (July 21, 2026) ................................................... 6, 22, 38, 44, 54 

Other Authorities 

Proc. No. 758, 35 Stat. 2136 (May 27, 1907) ............................................................ 7 

Exec. Order 14165 (Jan. 20, 2025) ............................................................................ 4 

H.R. Rep. 109-72 (2005) ............................................................................................ 5 

Restatement (Second) of Trusts § 197 (Am. L. Inst. 1959) ..................................... 18 

Scott & Ascher on Trusts § 24.1 (6th ed. 2025) ....................................................... 18 

  



 

xiii 

GLOSSARY 

DHS  U.S. Department of Homeland Security 

IIRIRA Illegal Immigration Reform and Immigrant Responsibility Act  

Tribe  Tohono O’odham Nation 

Secretary Secretary of Homeland Security 

  



 

1 

INTRODUCTION 

 Securing the United States’ southwestern border is a national imperative. To 

that end, Congress has expressly directed the Secretary of Homeland Security (Sec-

retary) to install physical barriers where, in his discretion, the Secretary determines 

such barriers are necessary to gain operational control of the border. And to ensure 

protracted review and litigation does not hold such projects hostage, Congress em-

powered the Secretary to waive “all legal requirements” to facilitate expeditious con-

struction. 

 This case concerns a congressionally funded project to build a border-barrier 

system along a stretch of the international border that is next to the Tohono O’odham 

tribal reservation (Tohono Reservation) in Arizona. The project will replace an ex-

isting vehicle barrier, and is expected to be constructed on lands that the United 

States reserved for border security purposes more than one hundred years ago. But 

the Tohono O’odham Nation (the Tribe) sued to challenge the project, asserting that 

the Secretary lacks authority to protect this stretch of international border without 

the Tribe’s consent. On that novel theory, the Tribe sought a preliminary injunction 

blocking the Secretary from carrying out Congress’s directive to secure the border. 

 The district court correctly denied the Tribe’s preliminary injunction motion. 

The Tribe is unlikely to succeed on the merits because it cannot show that the United 

States lacks authority to construct the project absent the Tribe’s consent. The district 
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court also did not abuse its broad discretion in concluding that the Tribe failed to 

show likely irreparable harm and, even if it could, that the balance of equities and 

public interest decisively disfavor shutting down a project to secure the southwestern 

border and protect the public from transnational criminal organizations. The Tribe 

has failed to show that the district court abused its discretion in concluding that no 

factor favors preliminary relief, and this Court should affirm. 

STATEMENT OF JURISDICTION 

 The Tribe invoked the district court’s jurisdiction under 28 U.S.C. § 1331 and 

§ 1362. JA0014. The court denied the Tribe’s preliminary injunction motion on Au-

gust 14, 2026. JA0961. The tribe timely appealed on August 27, 2026. JA0963. This 

Court has jurisdiction under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF THE ISSUE 

 Whether the district court abused its discretion by declining to enjoin the De-

partment of Homeland Security (DHS) from securing the United States’ interna-

tional border with Mexico, where (1) the Tribe failed to show a likelihood of success 

on the merits of its trespass claim, (2) the Tribe failed to show a likelihood of success 

on its ultra vires claim, and (3) the Tribe failed to show that it will be irreparably 

harmed and the public interest decisively outweighs any harm that the Tribe identi-

fied. 
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PERTINENT STATUTES AND REGULATIONS 

 Pertinent statutes and regulations are reproduced in Appellant’s addendum or 

are attached as an addendum to this brief.  

STATEMENT OF THE CASE 

A. Legal Background 

1. Border Construction Authorities 

 The Constitution vests in the Federal Government “the recognized right of the 

sovereign to control, subject to substantive limitations imposed by the Constitution, 

who and what may enter the country.” United States v. Ramsey, 431 U.S. 606, 620 

(1977); see, e.g., U.S. Const., Art. I, § 8, cl. 3 (Congress has power “[t]o regulate 

Commerce with foreign Nations”); id. cl. 4 (Congress has power “[t]o establish [a] 

uniform Rule of Naturalization”). Congress has charged DHS with “[s]ecuring the 

borders . . . of the United States,” “[p]reventing the entry of terrorists and the instru-

ments of terrorism into the United States,” and enforcing the immigration and cus-

toms laws of the United States. 6 U.S.C. § 202; see also Arizona v. United States, 

567 U.S. 387, 397 (2012).  

In the Secure Fence Act of 2006, Congress directed DHS to “take all actions 

the Secretary determines necessary and appropriate to achieve and maintain opera-

tional control over the entire international land and maritime borders of the United 

States,” including construction of “physical infrastructure enhancements to prevent 
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unlawful entry by aliens into the United States and facilitate access to the interna-

tional land and maritime borders by United States Customs and Border Protection.” 

Pub. L. No. 109-367, § 2(a), 120 Stat. 2638 (2006) (codified as 8 U.S.C. § 1701 

note). The Act defines “operational control” to mean “the prevention of all unlawful 

entries into the United States, including entries by terrorists, other unlawful aliens, 

instruments of terrorism, narcotics, and other contraband.” Id. § 2(b). Consistent 

with that mandate, the President has directed the Secretary to “take all appropriate 

action to deploy and construct . . . physical barriers to ensure complete operational 

control of the southern border of the United States.” Exec. Order 14165, § 3, 90 Fed. 

Reg. 8467, 8468 (Jan. 20, 2025).  

Section 102 of the Illegal Immigration Reform and Immigrant Responsibility 

Act (IIRIRA) authorizes the Secretary to undertake expedited construction of “addi-

tional physical barriers and roads” near border areas “of high illegal entry.” Pub. L. 

No. 104-208, div. C, § 102, 110 Stat. 3009, 3554-55 (codified at 8 U.S.C. § 1103 

note). Section 102 has been amended several times. 

In its current form, Section 102(a) directs the Secretary to “take such actions 

as may be necessary to install additional physical barriers and roads (including the 

removal of obstacles to detection of illegal entrants) in the vicinity of the United 

States border to deter illegal crossings in areas of high illegal entry into the United 

States.” IIRIRA § 102(a). To “carry[] out” § 102(a)’s general mandate, Congress has 
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identified specific border construction projects and priorities in IIRIRA §102(b). In 

the Secure Fence Act, Congress required construction of “at least 2 layers of rein-

forced fencing, [and] the installation of additional physical barriers, roads, lighting, 

cameras, and sensors” in five designated areas along the southern border. § 2(a), 120 

Stat. at 2638. This included the area “extending from 10 miles west of the Calexico, 

California port of entry to 5 miles east of the Douglas, Arizona port of entry,” which 

includes the segment of the border adjacent to the Tohono O’odham Reservation 

(Tohono Reservation). Id. In 2007, Congress amended § 102(b) to replace the loca-

tion specifications of the Secure Fence Act with a new requirement that the Secretary 

“construct[] reinforced fencing along not less than 700 miles of the southwest border 

where fencing would be most practical and effective.” Consolidated Appropriations 

Act, 2008, Pub. L. No. 110-161, div. E, § 564(2), 121 Stat. 1844.  

To facilitate border construction, Congress gave the Secretary “sole discre-

tion” to waive “all legal requirements” whenever he finds a waiver is “necessary to 

ensure expeditious construction . . . under this section.” See Pub. L. No. 109-13, div. 

B., § 102, 119 Stat. 231 (2005) (amending § 102(c)(1)); see also H.R. Rep. 109-72, 

at 171 (2005) (explaining “Congress’ intent that the . . . waiver authority extends to 

any local, state or federal statute, regulation, or administrative order that could im-

pede expeditions construction of border security infrastructure.”). And to ensure the 

effect of the Secretary’s waiver is not delayed by litigation, the statute declares that 
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district courts “shall not have jurisdiction” to hear non-constitutional claims arising 

from “any action undertaken” or “any decision made” pursuant to the waiver author-

ity. Id. § 102(c)(2)(A). Section 102(c) further provides that an “order of the district 

court may be reviewed only” by petitioning the Supreme Court for certiorari. Id. 

§ 102(c)(2)(C). Thus, Congress barred non-constitutional claims and expressly pro-

hibited seeking review in a court of appeals of waiver-related claims. 

In 2008, the Secretary issued a determination to “waive in their entirety” the 

requirements of numerous laws, including the National Environmental Policy Act, 

42 U.S.C. §§ 4321-4370m-12, the Endangered Species Act, 16 U.S.C. §§ 1536-

1544, and the Administrative Procedure Act (APA), 5 U.S.C. §§ 551-559, for project 

areas in Arizona and other states. Determination Pursuant to § 102 of the IIRIRA of 

1996, as Amended, 73 Fed. Reg. 18293 (Apr. 3, 2008). The Secretary issued a de-

termination effective July 21, 2026 that waives legal requirements in specified stat-

utes with respect to the construction of physical barriers and roads in the Tucson 

Sector, including the Tucson 5 project area. Determination Pursuant to § 102 of the 

IIRIRA of 1996, as Amended, 91 Fed. Reg. 45824 (July 21, 2026).  

In 2025, Congress appropriated $46.5 billion for the “the border infrastructure 

and wall system” including “[c]onstruction, installation, or improvement of new or 

replacement primary, waterborne, and secondary barriers” as well as “[a]ccess 
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roads” and “detection technology.” Working Families Tax Cut Act, Pub. L. 119-21, 

Title IX, Sec. 90001, 139 Stat. 72, 357 (2025). 

2. Gadsden Purchase Treaty 

In 1853, the United States agreed to pay Mexico $10 million for 29,670 square 

miles of land, which includes present-day southern Arizona where the Tohono Res-

ervation is located. Gadsden Purchase Treaty, 10 Stat. 1031 (1853) (ratified in 1854). 

Through a series of statutes, Congress authorized the disposition of public lands 

within the Gadsden Purchase, as well as entry to homesteaders and mineral claims. 

Act of July 22, 1854, 10 Stat. 308; Act of May 20, 1862, 12 Stat. 392; Act of July 

26, 1866, 14 Stat. 251; see also Papago Tribe v. United States, 19 Ind. Cl. Comm. 

394, 413-14 (1968), JA0417-18.  

3. Roosevelt Reservation Proclamation  

In 1907, President Roosevelt issued a proclamation setting “apart as a public 

reservation” a 60-foot-wide strip of public land along the entire United States-Mex-

ico boundary in California and the Territories of Arizona and New Mexico. Proc. 

No. 758, 35 Stat. 2136 (May 27, 1907). The Proclamation declared that it was “nec-

essary for the public welfare” to reserve these lands “from the operation of the public 

land laws” “as a protection against the smuggling of goods” and thus reserved them 

from entry, settlement, or appropriation under the public land laws. Id. at 2136. In 

addition to border security purposes, the 1907 Proclamation allowed the withdrawn 
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land to “be used for public highways but for no other purposes whatever, so long as 

the reservation of same under this proclamation shall continue in force.” Id. at 2137. 

For over a century, the United States has used the Roosevelt Reservation to 

install barriers along the international border, including within the Tohono Reserva-

tion. See JA0384-95. Between 2007 and 2009, DHS constructed approximately 52 

miles of vehicle barriers along the border within the Tohono Reservation. JA0627. 

The Tohono O’odham Legislative Council’s resolution supporting the construction 

of those barriers expressly acknowledged that the “sixty-foot strip of land” was “re-

served by the Presidential Proclamation of President Theodore Roosevelt dated May 

27, 1907 for customs enforcement purposes.” JA0657. For road construction “out-

side the sixty-foot strip of United States reserved land,” the resolution approved 

easements. JA0657. 

4. Establishment of the Tohono O’odham Reservation 

Through a series of Executive Orders between 1874 and 1912, presidents set 

aside tracts of land for Tohono O’odham Indians (then referred to as the “Papago” 

Indians), but none of these were near the U.S.-Mexico border. Prompted by increas-

ing conflicts resulting from non-Indian settlement, in a 1917 Executive Order, Pres-

ident Wilson withdrew and “set apart” a larger reservation for the Tribe. Exec. Order 

2524, Reserving Certain Lands in the State of Arizona for the Papago Indians in 
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Arizona (Feb. 1, 1917); see also JA0419; JA0425; JA0437-38. The reservation ex-

cepted mineral interests, stating that minerals “shall continue to be subject to explo-

ration, location and entry” under the mining laws and regulations, and authorized 

townsites to be developed within the reservation as necessary in connection with the 

mineral development. Id. at 4. The Proclamation also stated “[t]hat nothing herein 

contained shall affect any existing legal right of any person to any of the lands herein 

described.” Id.  

Congress recognized in a series of statutes that the 1917 executive order 

“creat[ed] the [Tohono] Reservation.” Pub. L. No. 79-709, 46 Stat. 1202 (1931). In 

1937, Congress extended the boundary of the Tohono Reservation to include addi-

tional lands along the international border. Pub. L. No. 75-217, 50 Stat. 536, 536 

(1937). The 1937 Act provided that the “extension shall not affect any valid rights 

initiated prior to the approval hereof nor the reservation of a strip of land sixty feet 

wide along the United States-Mexico boundary made by proclamation of the Presi-

dent dated May 27, 1907 (35 Stat. 3136).” Id. Congress further provided that the 

“lands herein described when added to the [Tohono Reservation] as provided in this 

Act shall become a part of said reservation in all respects and upon all the same terms 

as if said lands had been included in the Executive order issued by the President on 

February 1, 1917.” Id. 
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B. The Tucson 5 project 

The Tucson 5 project will secure an approximately 62-mile stretch of U.S.-

Mexico border in the U.S. Border Patrol’s Tucson Sector, adjoining the Tribal Res-

ervation. JA0626. The Tucson Sector experiences significant illegal entry and drug-

smuggling activities. Id.; JA0619-20. Without this project, this 62-mile stretch 

would be one of the few areas along the Arizona-Sonora border without barriers to 

deter illegal crossings of pedestrians. JA0626; see also JA0619.  

In June 2026, DHS awarded a contract for the Tucson 5 project, including 

work to design and construct a border-barrier system to include a physical barrier, 

roads, and attributes like cameras, lights, sensors, and other detection technology. 

JA0626-27. DHS has instructed the contractor to confine the project’s footprint to 

the 60-foot Roosevelt Reservation. JA0627; see also JA0629. Given its long border-

security presence in the Tucson Sector, DHS has developed an understanding of the 

natural, biological, historic, and cultural resources in the project area. JA0627-28. 

Its planning efforts for this project have included coordination with the Tribe, which 

will continue through design and execution of the project. JA0628; JA0632-34. 

C. Procedural Background 

The Tribe filed a two-count complaint against DHS officials, seeking to enjoin 

the Tucson 5 project from proceeding without the Tribe’s consent. JA0011-30. 
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Count one alleges that the project’s planned construction is an “ultra vires diminish-

ment” of the Tohono Reservation’s boundaries. JA0028. Count two alleges that 

planned construction will occur on the Tohono Reservation and is a trespass action-

able under federal common law. JA0028-29. 

The Tribe moved for a preliminary injunction, JA0031-33, which the district 

court denied after a hearing, JA0944-61 (opinion); JA0962 (order). The court con-

cluded that the Tribe “is unlikely to succeed on the merits of [its] claims” and that 

“all” remaining preliminary injunction factors weighed against the injunction. 

JA0944; JA0959. 

As to the ultra vires claim, the district court concluded that the “congression-

ally-authorized and funded” Tucson 5 project is unlikely to diminish the Tohono 

Reservation’s boundaries, JA0944; JA0954, and that “multiple deficiencies” infect 

the Tribe’s “novel” boundary-diminishment theory. JA0953-57. The court con-

cluded that “the Roosevelt Reservation likely exists,” JA0954, and that “even if the 

Roosevelt Reservation does not exist,” the Tribe failed to show how the project “will 

change the boundaries” of the Tohono Reservation. JA0956-57.  

The district court concluded that the Tribe’s trespass claim suffers from mul-

tiple deficiencies, too. As a threshold matter, sovereign immunity bars that claim. 

JA0957-58. And even if the claim is not barred, the Tribe failed to show that a cause 
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of action against the United States for trespass is available under federal common 

law. JA0958-59. 

On the remaining factors, the Tribe did not show that irreparable harm is likely 

or that the equities favor an injunction. The district court found the Tribe’s alleged 

harms to be speculative because the project design has not been finalized and can be 

tailored to mitigate impacts to the Tribe’s interests. JA0960. The court nonetheless 

weighed the Tribe’s asserted harms against the government’s “interests in securing 

the border, enforcing immigration laws, and ensuring public safety.” JA0960-61. In 

its equitable discretion, the court found that the government’s interests “outweigh 

any surviving irreparable harms” to the Tribe “at this juncture.” JA0960. 

After appealing the denial of the preliminary injunction, the Tribe moved the 

district court for an injunction pending appeal. JA0966. The district court denied that 

motion on October 8, 2026. The Tribe moved for an injunction pending appeal in 

this Court on October 5, 2026.  

SUMMARY OF ARGUMENT 

 The district court acted within its discretion in declining to preliminarily en-

join the Secretary and DHS from securing the international border with Mexico. The 

court correctly concluded that the Tribe satisfied none of the requirements to obtain 

that extraordinary relief.  
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1.  The Tribe is unlikely to succeed on its trespass claim. 

A.  Tribes have no federal common law cause of action against the United 

States for trespass on tribal trust lands. The Tribe relies on cases allowing tribes to 

sue non-federal trespassers, but those precedents do not apply to the United States, 

which stands in a fundamentally different relationship to tribes and tribal lands. The 

federal government’s trust responsibilities with respect to tribal trust lands are de-

fined by statute and are not subject to judicial supplementation through the recogni-

tion of common law rights of action. And because the Tribe has other adequate rem-

edies, the recognition of a common law right of action is unnecessary. 

B.  The Tribe’s trespass claim is also barred by sovereign immunity. The Tribe 

has identified no statutory waiver of immunity applicable to its claim, and there is 

none. Nor does the so-called Larson-Dugan exception apply. That exception allows 

a claim for equitable relief to be brought against federal officers whose actions are 

alleged to be either unconstitutional or in excess of statutory authority, but the Tribe 

does not allege that the Tucson 5 project is unconstitutional, and it is plainly author-

ized by statute. The Tribe’s trespass action is thus barred by sovereign immunity. 

C.i.  Even if the Tribe’s trespass claim did not fail at the threshold, the Tribe 

would fail to establish likelihood of success on the merits. The Tucson 5 project will 

not trespass on the Tribe’s lands because current plans are to build it within the Roo-
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sevelt Reservation. The Tribe’s argument that the Roosevelt Reservation “never at-

tached” to Tohono O’odham lands because those lands were not “public lands” fails 

as a matter of history and precedent, as the United States has consistently treated 

lands subject to Tohono O’odham’s aboriginal title as “public lands.” And no court 

has held that lands subject to claims of aboriginal title cannot also be “public lands” 

under the general land laws. Indeed, Santa Fe Pacific Rail Co., the case on which 

the Tribe most heavily relies, held that a statute validly conveyed legal title to “pub-

lic lands” that were also subject to a claim of aboriginal title. The Roosevelt Reser-

vation thus exists along the southern border of the Tohono Reservation, and con-

struction of the Tucson 5 project will not constitute a trespass. 

ii.  The Tribe’s alternative theory—that construction of the Tucson 5 project 

will inevitably require access to lands outside the Roosevelt Reservation for trans-

portation and staging—is speculative and premature. DHS has instructed its contrac-

tor to confine construction activities to the footprint of the Roosevelt Reservation, 

so there is no present reason to presume that activities will occur outside the Reser-

vation. And the Court should assume that if access beyond the Roosevelt Reserva-

tion is required, DHS will secure that access lawfully. So long as DHS does so, no 

trespass will occur, and the Tribe’s trespass claim will fail. 
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2.  The Tribe is also unlikely to succeed on its ultra vires claim.  

A. Congress has expressly authorized DHS to construct the border-barrier sys-

tem, and granted the Secretary discretion to determine where barriers are necessary 

to gain operational control of the border. This “express authorization” for the Tucson 

5 project defeats the Tribe’s ultra vires claim. 

B.  The Tribe has not, and cannot, show that the project exceeds DHS’s stat-

utory authority. The Tribe asserts that the project will diminish the boundaries of the 

Tohono Reservation in violation of 25 U.S.C. § 398d, but a tribal reservation is not 

diminished simply because land within the reservation is put to a use with which the 

Tribe disagrees.  

C.  Alternatively, IIRIRA’s express bar on judicial review forecloses the 

Tribe’s ultra vires claim. The statute limits judicial review to claims challenging the 

constitutionality of DHS’s exercise of its waiver authority. But the Tribe alleges no 

constitutional claim. And the ultra vires claim is barred because it “aris[es] from” an 

“action” or “decision” made pursuant to the waiver authority.  

3.  The district court did not abuse its discretion in finding that the remaining 

factors weigh against a preliminary injunction.  
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A.  The Tribe has not shown that irreparable harm is likely. The Tribe claims 

harm to its sovereignty and proprietary rights, but those rights do not include author-

ity to dictate federal border control activities on the Roosevelt Reservation. And its 

other claimed harms are speculative. 

B.  The balance of the equities and public interest decisively favors the federal 

government. Compelling national security and public safety concerns outweigh any 

claimed harms to the Tribe.  

LEGAL STANDARD 

A preliminary injunction is an “extraordinary and drastic remedy” that is 

“never awarded as of right.” Munaf v. Geren, 553 U.S. 674, 689 (2008). The party 

seeking one must make a “clear showing” that (1) it is “likely” to succeed on the 

merits, (2) it is “likely” to suffer irreparable harm absent injunctive relief, (3) the 

“balance of equities” tips in its favor, and (4) the injunction “is in the public interest.” 

Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20, 22 (2008). The last two factors 

“merge” where “the government is the party sought to be enjoined.” MediNatura, 

Inc. v. FDA, 998 F.3d 931, 945 (D.C. Cir. 2021).1  

 
1 Since Winter, this Court has questioned whether its pre-Winter “sliding scale ap-
proach remains good law,” see Clevinger v. Advoc. Holdings, 134 F.4th 1230, 
1235, 1236 n.2 (D.C. Cir. 2025), and the Court has suggested that “the likelihood 
of success is an independent, free-standing requirement for a preliminary injunc-
tion,” Sherley v. Sebelius, 644 F.3d 388, 393 (D.C. Cir. 2011) (quoting Davis v. 
Pension Benefit Guarantee Corp., 571 F.3d 1288, 1292 (2009)), although it has not 
decided this question, id. at 1235-36. 
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This Court reviews a district court’s denial of a preliminary injunction for an 

abuse of discretion, its legal conclusions de novo, and its findings of fact for clear 

error. Hanson v. District of Columbia, 120 F.4th 223, 231 (D.C. Cir. 2024).    

ARGUMENT 

The Tribe has satisfied none of the requirements for a preliminary injunction. 

The Tribe cites no case that has accepted either its federal common law trespass or 

ultra vires theory. And neither is likely to succeed. Failing to show likelihood of 

success on the merits “is alone sufficient to defeat” a preliminary-injunction motion. 

Friends of the Earth U.S. v. Export-Import Bank, 187 F.4th 616, 625 (D.C. Cir. 

2026). Even a “strong showing of irreparable harm, for example, cannot make up 

for a failure” to satisfy this “independent, free-standing requirement.” Davis v. Pen-

sion Benefit Guar. Corp., 571 F.3d 1288, 1296 (D.C. Cir. 2009) (Kavanaugh, J., 

concurring). This Court should affirm the district court’s denial of the preliminary 

injunction on this basis alone. But the district court also correctly determined that 

the other Winter factors favor DHS, and the Tribe has not shown that the district 

court committed clear error. 

I. The Tribe is unlikely to succeed on its federal common law tres-
pass claim. 

The district court correctly determined that the Tribe’s trespass claim is likely 

to fail. This trespass claim is not cognizable under federal common law—this is not 
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one of the “few and restricted’ instances” where the “unusual exercise of [such] law-

making” is appropriate. City of Milwaukee v. Illinois, 451 U.S. 304, 313-14 (1981). 

Assuming any such claim is available, sovereign immunity bars it. And even if the 

Tribe could clear those hurdles, the claim would fail on the merits. 

A. There is no cause of action for trespass by a tribe against 
the United States as trustee. 

To the government’s knowledge, no court has ever recognized a federal com-

mon law cause of action for trespass brought by a tribe against the United States with 

respect to tribal trust property. The Tribe does not disagree. It insists, however, that 

it must have a cause of action for trespass against federal officials because the Su-

preme Court has recognized that tribes may bring common law trespass actions 

against other parties. See Oneida Cnty. v. Oneida Indian Tribe of N.Y. State, 470 

U.S. 226, 236 (1985). That argument overlooks that the United States, as trustee, 

stands in a fundamentally different relationship to the Tribe and its lands. 

The trustee-beneficiary relationship has implications for the government’s du-

ties to the Tribe and the Tribe’s remedies for any breach. Historically at common 

law, for example, a trust beneficiary could not bring tort actions, such as trespass or 

ejectment, against a trustee for misuse or misappropriation of trust property. Instead, 

the beneficiary was limited to an equitable action for breach of trust. See Nat’l Life 

Ins. Co. v. Silverman, 454 F.2d 899, 915 (D.C. Cir. 1971); Restatement (Second) of 

Trusts § 197, cmt. c (Am. L. Inst. 1959); Scott & Ascher on Trusts § 24.1 (6th ed. 
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2025). Though the United States’ trust duties to tribes are defined by statute, not 

common law, the principle is the same: a tribe’s complaints against the United States 

with respect to property held in trust may be addressed only through remedies for 

breach of trust. 

“[T]he Indian trust relationship . . . is a sovereign function subject to the ple-

nary authority of Congress,” United States v. Jicarilla Apache Nation, 564 U.S. 162, 

175 (2011). Accordingly, the government’s obligations to tribes with respect to land 

held in trust are “defined and governed by statute, rather than the common law.” Id. 

at 174. A corollary of that principle is that, absent an indication in a “specific, appli-

cable trust-creating statute or regulation” that common law remedies apply, a tribe’s 

remedies against the United States with respect to trust property are defined exclu-

sively by statute and may not be supplemented by federal common law. Jicarilla, 

564 U.S. at 184; see Arizona v. Navajo Nation, 599 U.S. 555, 564 (2023) (“The 

Federal Government owes judicially enforceable duties to a tribe ‘only to the extent 

it expressly accepts those responsibilities.’” (quoting Jicarilla, 564 U.S. at 177) (em-

phasis added)); United States v. Mitchell, 445 U.S. 535, 546 (1980) (refusing to infer 

a right to recover money damages in the General Allotment Act). 

No statute permits a tribe to bring a trespass action for injunctive relief against 

the United States with respect to trust property. Instead, the Tribe relies on cases 

holding that tribes may bring common law claims for trespass against third parties 
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other than the federal government, Br. 18-19, but those cases are inapposite because 

they do not implicate the unique relationship between tribes and the federal govern-

ment. And the one cited case that was brought against the United States, Lane v. 

Pueblo of Santa Rosa, 249 U.S. 110 (1919), was not a trespass suit, but an equitable 

action to enjoin the Secretary of the Interior from disposing of lands to which the 

plaintiff Indians alleged they held title when the United States acquired the territory 

from Mexico, id. at 111. The Court decided only that if the plaintiffs could establish 

legal (not aboriginal) title, then the government could not dispose of the lands under 

the public land laws. See id. at 113. It did not decide whether the plaintiffs had title, 

and it said nothing about trespass. 

Nor is the Tribe correct that common law trespass actions are generally avail-

able against federal officers. The Tribe cites United States v. Lee, 106 U.S. 196 

(1882), but as the Supreme Court explained, the Court permitted that case to proceed 

only because the plaintiff would otherwise have had no remedy for an alleged taking 

without just compensation. Larson v. Domestic & Foreign Com. Corp., 337 U.S. 

682, 695-96 (1949). The Tribe also cites Texas v. Department of Homeland Security, 

123 F.4th 186 (5th Cir. 2024), but that case held only that the APA waived sovereign 

immunity from a suit by a state in the unusual circumstances of that case, id. at 199-

200; it did not hold that trespass suits are generally available against the United 

States.  
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The only case that even suggests that a tribe could maintain a trespass claim 

against the federal government is Edwardsen v. Morton, 369 F. Supp. 1359 (D.D.C. 

1973), in which the plaintiff alleged that federal officials had “facilitat[ed] . . . un-

lawful transfers of land” and authorized “third-party trespasses” on lands to which 

the plaintiffs held aboriginal title. Id. at 1362. Although the court speculated that a 

trespass claim might lie against federal officials, the court concluded that “resort to 

that principle of tort law actually is unnecessary in view of the fiduciary duty of the 

federal government and its agents to protect the interests of Native Americans.” Id. 

at 1371 (emphasis added). The court went on to analyze under the APA whether the 

federal defendants had violated their trust duties. The court never held that a tort suit 

against the government was available. Id. at 1375. In any event, Edwardsen is a 

district court decision, and the Supreme Court’s bare citation of it in a footnote, along 

with other cases adjudicating tribal claims for violation of possessory rights, does 

not give it precedential value. See Oneida Cnty, 470 U.S. at 236 n.6. 

Allowing the Tribe’s trespass claim to proceed would therefore require the 

Court to recognize a novel federal common law cause of action against the United 

States, and one without a historical common law parallel. But the circumstances in 

which federal courts may create common law rules are narrow, and do not include 

the creation of novel rights of action against the United States when statutory reme-
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dies are available. See, e.g., Hernandez v. Mesa, 589 U.S. 93, 100-101 (2020) (de-

scribing Court’s “reluctan[ce] to create new causes of action” under federal common 

law); El-Shifa Pharmaceutical Indus. Co. v. United States, 607 F.3d 836, 853 (D.C. 

Cir. 2010) (Kavanaugh, J., concurring) (“the [Supreme] Court has not endorsed any 

federal common law causes of action against the Government during the post-Erie 

period.”). In the case of the tribal trust relationship, Congress has provided remedies 

for the United States’ alleged violations of tribes’ property rights through the APA 

and the Indian Tucker Act, 28 U.S.C. § 1505. E.g., United States v. Navajo Nation, 

537 U.S. 488, 502-03 (2003); Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 

273. In some circumstances, an action for damages under the Federal Tort Claims 

Act may also be available. See Quechan Indian Tribe v. United States, 535 F. Supp. 

2d 1072 (S.D. Cal. 2008) (adjudicating such a claim). 

Ordinarily, a tribe may seek declarative and injunctive relief against the gov-

ernment under the APA, so a trespass suit for injunctive relief would be unnecessary. 

E.g., United States v. Dann, 873 F.2d 1189 (9th Cir. 1989). But the Secretary has 

waived application of the APA to actions taken in furtherance of border-barrier con-

struction, 73 Fed. Reg. at 18293; 91 Fed. Reg. at 45824, and the Tribe has not chal-

lenged the validity of the waiver. An APA action is therefore unavailable. The Tribe 
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still has remedies for damages, however, so the creation of an additional, unprece-

dented cause of action is unwarranted, and the Tribe is unlikely to succeed on its 

trespass claim. 

B. The Tribe’s trespass claim is barred by sovereign immunity.  

“The basic rule of federal sovereign immunity is that the United States cannot 

be sued at all without the consent of Congress.” Block v. North Dakota ex rel. Bd. of 

Univ. & Sch. Lands, 461 U.S. 273, 287 (1983); see also FDIC v. Meyer, 510 U.S. 

471, 475 (1994) (“Sovereign immunity is jurisdictional in nature.”). That immunity 

covers not only suits against government entities but also “lawsuits brought against 

employees in their official capacity,” which are simply “another way of pleading an 

action against an entity of which an officer is an agent.” Lewis v. Clarke, 581 U.S. 

155, 162 (2017) (quotation omitted). Thus, suits against federal officers are gener-

ally barred absent a statutory waiver of immunity. See Dep’t of Agric. Rural Dev. 

Rural Hous Serv. v. Kirtz, 601 U.S. 42, 48-49 (2024). In its preliminary injunction 

motion and in its opening brief, the Tribe identified no statutory waiver of sovereign 

immunity that would allow this suit. Instead, the Tribe relies solely on the Larson-

Dugan exception to sovereign immunity. 

In Larson, the Supreme Court identified two categories of “suits for specific 

relief against officers of the sovereign which are not suits against the sovereign.” 

337 U.S. at 689. The first is when “the officer’s powers are limited by statute” and 
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the officer takes “actions beyond those limitations.” Id. The second is when “the 

statute or order conferring power upon the officer to take action in the sovereign’s 

name is claimed to be unconstitutional.” Id. at 690. In both circumstances, the unau-

thorized actions are considered “beyond the officer’s powers” and therefore “not the 

conduct of the sovereign,” such that they “may be made the object of specific relief” 

without implicating sovereign immunity. Id. at 689-90; see also Dugan v. Rank, 372 

U.S. 609, 621-22 (1963). 

These “two types” of suits are “the only ones in which a restraint may be 

obtained against the conduct of Government officials.” Larson, 337 U.S. at 690. The 

Court rejected the argument that “there exists a third category of cases in which the 

action of a Government official may be restrained” based on claims that the official’s 

conduct is “ ‘illegal’ as a matter of general law,” such as the common law of torts. 

Id. at 692.  

That should be the end of the matter. The Tribe does not assert that the Tucson 

5 project is unconstitutional, and Congress indisputably authorized the Secretary to 

construct barriers at the border: Section 102 of IIRIRA instructs the Secretary to 

“take such actions as may be necessary to install additional physical barriers . . . in 

the vicinity of the United States border,” wherever the Secretary determines such 

barriers “would be most practical and effective.” IIRIRA § 102(b)(1)(A), see also 
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§ 102(b)(1)(D). The Secretary’s actions are therefore “the conduct of the sovereign,” 

Larson, 337 U.S. at 689-90, and the Larson-Dugan exception is inapplicable. 

The Tribe’s allegation that the Secretary cannot complete the Tucson 5 project 

without committing a common law trespass does not change the analysis. In Larson, 

the plaintiff did not dispute that the defendant officer had statutory authority to act, 

but alleged that the officer’s actions were tortious and thus not authorized by statute. 

337 U.S. at 692. The Court rejected that argument: “if the actions of an officer do 

not conflict with the terms of his valid statutory authority, then they are the actions 

of the sovereign, whether or not they are tortious under general law.” Id. at 695. So 

too here: Even if the Tribe were correct that implementation of the Tucson 5 project 

would require a trespass (it is not, see below Section I.C) the Tribe would still be 

seeking to enjoin an act of the sovereign, and its suit would still be barred by sover-

eign immunity. Id. at 695 (“[A]n officer’s tortious action is [not] ipso facto beyond 

his delegated powers.”). 

This Court’s decision in Leopold v. Manger, 102 F.4th 491 (D.C. Cir. 2024), 

is not to the contrary. That case was a mandamus action in which the plaintiff sought 

to compel release of documents under the common law right of access to public 

records. Id. at 492; see Nixon v. Warner Commc’ns, Inc. 435 U.S. 589, 597 (1978) 

(recognizing such a right). This Court held that the suit could proceed under the 

Larson-Dugan exception even though it rested on a common law duty, rather than a 
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statute. Id. at 406. But the duty at issue in Leopold was a mandatory, affirmative 

duty, not merely a source of potential liability. And the Court recognized that when 

an officer’s action is authorized by statute, the officer’s act becomes “the action[] of 

the sovereign” and cannot be enjoined “whether or not they are tortious under gen-

eral law.” Id. at 496. Ultimately, the Court held that the plaintiff had not established 

a clear breach of the common law duty, in part because a statute authorized the with-

holding of “security information.” Id. at 501-503 (applying 2 U.S.C. § 1979). 

The Larson-Dugan exception is inapplicable, and the Tribe has identified no 

statutory waiver of sovereign immunity. It is therefore unlikely to succeed on its 

trespass claim. 

One last point: In its motion in the district court for an injunction pending 

appeal, the Tribe asserted—for the first time—that § 702 of the APA waives sover-

eign immunity from the Tribe’s suit. ECF No. 50-1 at 7 (Aug. 27, 2026). The Tribe 

has forfeited this argument by raising it neither in its motion for a preliminary in-

junction nor in its opening brief in this Court. See, e.g., Media Matters for Am. v. 

Paxton, 138 F.4th 563, 584-85 (D.C. Cir. 2025). In any event, § 702 is unavailable 

to the Tribe because the Secretary has waived application of the APA to border wall 

construction activities. 73 Fed. Reg. at 18293.  
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C. Even assuming the Tribe could state a common law trespass 
claim, it is unlikely to succeed on the merits. 

1. The United States has a right to use the Roosevelt 
Reservation for purposes of border security.  

President Roosevelt reserved for the government a 60-foot “strip of land lying 

along the boundary line between the United States and the Republic of Mexico” to 

be “kept free from obstruction as a protection against the smuggling of goods be-

tween the United States and said Republic.” 35 Stat. 2136. The United States has 

consistently held and used this “Roosevelt Reservation” for the purpose of maintain-

ing border security, and the reservation remains in force today. 

The Tribe argues that the Roosevelt Reservation “never attached to its lands” 

because, in its view, those lands were not “public lands” in 1907 when the Roosevelt 

Reservation was established. That argument ignores history and lacks support in 

precedent. 

a. The lands in question were “public lands” in 
1907. 

Congress opened the lands acquired from Mexico in the Gadsden Purchase—

including the lands that now comprise the Tohono Reservation—to settlement in the 

Act of July 22, 1854, 10 Stat. 308, and made those lands available for homesteading 

in the Act of May 20, 1862, 12 Stat. 392. The lands were opened to mineral entry in 

1866. Act of July 26, 1866, 14 Stat. 251.  
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Those Acts had their intended effect: throughout the late 19th and early 20th 

Century, non-Indian settlers established ranches and staked mining claims through-

out Arizona, including in the area historically occupied by the O’odham people. Pa-

pago Tribe, 19 Indian Cl. Comm. at 414-15, JA418-19. Thus, from 1854 onward, 

the lands that would later become the Tohono Reservation were “public lands” as 

that term is used in the public land laws. See Barker v. Harvey, 181 U.S. 481, 490 

(1901) (“The words ‘public lands’ are habitually used in our legislation to describe 

such as are subject to sale or other disposal under general laws.”). When President 

Roosevelt reserved “all public lands within sixty feet of the international boundary,” 

10 Stat. 308, that reservation on its face included the strip of land on the southern 

boundary of the future Tohono Reservation. 

The Indian Claims Commission’s findings of fact confirm that analysis. The 

Commission found that after the government opened the lands to settlement, “white 

settlers moved into the Papago Country in steadily increasing numbers,” 19 Ind. Cl. 

Comm. at 414, JA0418, and that the government disposed of land in the area occu-

pied by Tohono O’odham for railroads and for governmental purposes. JA0417. En-

croachment by non-Indian settlers on lands occupied by O’odham was a source of 

friction, JA0422-25, and became one of the principal justifications for the creation 

of a larger Tohono Reservation, JA0419. The Commission further found that Presi-

dent Wilson created the Tohono Reservation by withdrawing “some 2,225,000 acres 
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from the public lands” in 1916 and then restoring “about 475,000 acres of the more 

fertile and desirable reservation lands to the status of public lands” in 1917. JA0425 

(emphasis added). Indeed, the Tribe’s petition before the Indian Claims Commission 

alleged that the United States “treated every part of the former Papago territory out-

side of the various reservations as public lands of the United States, to be disposed 

of freely and for a profit to private citizens or to be owned and managed by the 

Defendant for governmental purposes.” JA0453; see also JA0448-50.  

The Tribe does not dispute this history. Instead, the Tribe argues that, despite 

the clear intention of the Proclamation, the lands at issue could not be “public lands” 

because O’odham held aboriginal title to those lands in 1907. That is incorrect as a 

matter of law. Even if the Tribe had aboriginal title to the lands within the Tohono 

Reservation in 1907, federal law allowed Congress to open to settlement lands sub-

ject to claims of aboriginal title. Buttz v. N. Pac. R.R., 119 U.S. 55, 66 (1886). And 

the existence of unextinguished aboriginal title is consistent with the designation of 

lands as “public lands.” See United States v. Santa Fe Pac. Rail Co., 314 U.S. 339, 

344 (1941). 

The Tribe asserts that “the Supreme Court has repeatedly ruled that tribal 

lands subject to aboriginal title are not public lands,” Br. 33, but no case has so held. 

The Tribe relies principally on Santa Fe Pacific Rail Co., but that case stands more 

nearly for the opposite proposition. The statute at issue in Santa Fe granted to a 
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railroad a “right of way through the public lands.” Act of July 27, 1866, ch. 278, § 2, 

14 Stat. 292, 294 (emphasis added). Recognizing that some lands subject to “Indian 

title” fell “under the operation of this act,” Congress provided for “Indian title” to 

those lands to later be extinguished “consistent with public policy and the welfare of 

the Indians, and only by their voluntary cession.” Id. (quoted in Santa Fe, 314 U.S. 

at 344). While the Supreme Court affirmed that Congress could protect aboriginal 

tribal lands in this way, 314 U.S. at 344-47, it also affirmed that such lands were 

“public lands” that Congress could convey to non-Indians or reserve for federal use. 

Id. at 347. 

The other cases cited by the Tribe are similarly inapposite. Cramer did not 

directly address a claim of aboriginal title. Cramer v. United States, 261 U.S. 219 

(1923). Instead, it held that lands actually occupied and enclosed by individual Indi-

ans were “reserved” within the meaning of a statute conveying land to a railroad, 

even though at the time of the statutory grant, Indians were ineligible to acquire title 

to public lands through the homestead laws. Id. at 230. In so holding, the Court relied 

on the actual occupancy of the lands by individual Indians, not on general claims of 

aboriginal title. Indeed, the Court modified the decree to limit the Indians’ rights to 

the lands they enclosed, rather than the entirety of the section of land conveyed to 

the railroad. Id. at 234-35. 



 

31 

The Tribe also misreads Barker v. Harvey, 181 U.S. 481 (1901). In the pas-

sage the Tribe quotes, the Court hypothesized that if the Indians in question had been 

granted a permanent right of occupancy by the Mexican government, that right 

would limit the United States’ power to dispose of the land. Id. at 492. It did not 

hold, however, that lands subject to a generalized claim of aboriginal title, not con-

firmed by any government, are excluded from the definition of “public lands.” See 

id. at 491-92, 498-99.  

The Tribe also argues that its aboriginal lands were not “public lands” under 

the 1854 Act because that Act reserved “all lands subject to claims of right predating 

United States sovereignty.” Br. 32. But the 1854 Act only reserved “claims to lands 

under the laws, usages, and customs of Spain and Mexico.” § 8, 10 Stat. at 309. In a 

1934 Opinion, the Solicitor of the Interior explained that claims of aboriginal title 

are not “claims to lands under the laws . . . of Spain and Mexico,” 10 Stat. 309, that 

conveyed rights on Tohono O’odham. M-27656 at 363-68, JA0666-71. The Tribe 

does not dispute the Solicitor’s analysis, nor does it suggest that it holds any rights 

confirmed by the Spanish or Mexican governments. The lands to which the Tribe 

asserts aboriginal title were therefore not reserved under the 1854 Act but were pub-

lic lands available for settlement. 

When considered in historical context, it makes sense that lands subject to 

aboriginal title could also be “public lands.” Large swathes of land in the United 
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States were subject to claimed aboriginal title. Yet that title did not prevent the fed-

eral government from disposing of that land to settlers or reserving it for its own use. 

See, e.g., Tee-Hit-Ton Indians, 348 U.S. at 279 (holding that aboriginal lands may 

be “fully disposed of by the sovereign itself without any legally enforceable obliga-

tion to compensate the Indians”). 

In many instances, the United States extinguished aboriginal title through trea-

ties or other means, but it did so independently of the opening of those lands to 

settlement and frequently only after the lands had been conveyed to settlers. See, 

e.g., Santa Fe, 314 U.S. at 250-51. The Tribe’s argument that lands subject to abo-

riginal title were not available for disposition as “public lands” is inconsistent with 

that history and, if accepted, could call into question the legitimacy of numerous 

conveyances. The better reading of the law, and of history, is that lands could be 

both “public lands” and subject to aboriginal title, and that in 1907, the lands that 

now comprise the Tohono Reservation were both. Accordingly, President Roose-

velt’s reservation of a 60-foot strip of “public lands” along the border was effective 

in the area occupied by the Tribe, and the Roosevelt Reservation remains in effect 

on the Tohono Reservation today. 
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b. Congress confirmed the presence of the Roose-
velt Reservation when it expanded the Tohono 
Reservation. 

When Congress extended the Tohono Reservation in 1937, it confirmed that 

the Roosevelt Reservation had indeed attached to the Tribe’s aboriginal lands in 

1907. See An Act to Extend the Papago Boundaries in Arizona, Pub. L. No. 75-217, 

50 Stat. 536. That Act added lands along the U.S.-Mexico border, lengthening the 

southern boundary of the Tohono Reservation, and provided that “the extension shall 

not affect . . . the reservation of a strip of land sixty feet wide along the United States-

Mexico boundary made by proclamation of the President dated May 27, 1907.” Id. 

Congress further stated that “lands herein described when added to the [Tohono Res-

ervation] . . . shall become a part of said reservation . . . upon all the same terms as 

if said lands had been included in the Executive order” establishing the Reservation. 

Id. By stating that the newly added lands would be reserved on the “same terms” as 

the existing reservation lands while simultaneously recognizing the Roosevelt Res-

ervation, Congress implicitly affirmed that the Roosevelt Reservation was in effect 

on the existing Tohono Reservation and would be in effect across the entirety of the 

expanded Reservation. 

The Tribe argues that two statutes appropriating funds for fencing along the 

border in the Tohono Reservation are inconsistent with the presence of the Roosevelt 

Reservation. First, it cites an 1918 statute appropriating funds for the “construction 
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of a fence . . . between Mexico and the [Tohono Reservation],” 40 Stat. 561, 569, 

and argues that the appropriation is inconsistent with the limitation on use of the 

Roosevelt Reservation for “public highways.” Br. 35. Assuming the Tribe is right 

that Congress intended the fence to prevent cattle from crossing the border, Br. 36, 

neither the fence, nor the fact that cattle sometimes grazed within the Roosevelt Res-

ervation, would be a use incompatible with the 1907 Proclamation, which on its face 

was meant to address transit across the international border. But even if it did, Con-

gress indisputably has the authority to add to the permissible uses of reserved lands, 

see Kleppe v. New Mexico, 426 U.S. 529, 540 (1976), so the act of appropriating 

funds for a fence is hardly evidence of “a clear understanding” by Congress that the 

Roosevelt Reservation did not extend within the Tohono Reservation. The same is 

true of the act appropriating funds for a fence running northward from the border. 

45 Stat. 617. Assuming such a fence is incompatible with the use of the Roosevelt 

Reservation for public highways—a proposition that is far from obvious (fences 

have gates)—Congress’s appropriation of funds is best read as the authorization of 

an additional use, not as a denial of the Roosevelt Reservation’s existence. Indeed, 

Congress’s repeated authorization of the expenditure of funds to construct a border 

fence along the Tohono Reservation’s southern boundary suggests Congress’s un-

derstanding that the government could continue to use this land for border security 

purposes. 
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c. Recent history confirms that the Roosevelt Res-
ervation is in effect on the Tohono Reservation 

As the district court found, the Tribe has acknowledged the existence of the 

Roosevelt Reservation along the Tohono Reservation’s southern border as recently 

as 2004. JA0955. The Tribe argues that such statements cannot contradict statutory 

text, Br. 40, but as explained, the best reading of the relevant statutes is that the lands 

comprising the Tohono Reservation were “public lands” in 1907 and that the Roo-

sevelt Reservation therefore extends across them.  

The Tribe also points to 2019 negotiations concerning a right-of-way agree-

ment as “making clear that the Roosevelt Reservation does not extend to the Nation’s 

lands.” Br. 40. But the government’s agreement to delete references to the Roosevelt 

Reservation in the right-of-way agreement is not a concession that the Roosevelt 

Reservation is not in effect on the Tohono Reservation. As the draft agreement pro-

vides, the government sought access to areas of the Tohono Reservation both within 

and without the Roosevelt Reservation. Thus, a right-of-way would be necessary 

regardless of whether the Roosevelt Reservation was in effect. Parties to agreements 

routinely negotiate language that avoids areas of disagreement, and the govern-

ment’s willingness to delete reference to the Roosevelt Reservation merely reflects 

that the government did not need to press that point to meet its objectives. 
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Both history and law show that President Roosevelt reserved a 60-foot strip 

of land for border security purposes in the area occupied by the Tribe, and that res-

ervation remains in force today. Construction of the Tucson 5 project therefore will 

not trespass on the Tribe’s property rights, and its trespass claim is therefore likely 

to fail. 

2. The district court correctly found that the trespass 
claim based on impacts outside the Roosevelt Reser-
vation is speculative and premature.  

The Tribe’s last argument is that even if the Roosevelt Reservation is available 

for border-barrier construction, the Secretary will nonetheless inevitably trespass on 

tribal lands because construction will require activities outside the 60-foot strip. But 

DHS has instructed its contractor “to confine the project footprint, which includes, 

among other things, the alignment of the barrier system and temporary staging areas, 

to the 60-foot federal Roosevelt Reservation.” JA0627.  

The Tribe counters that it is “fanciful” to think that construction can be con-

fined to the Roosevelt Reservation. Br. 28. But even if the Tribe were later proved 

right, and the Tucson 5 project required access to land outside the Roosevelt Reser-

vation, that would not mean that construction of the barrier would inevitably result 

in a trespass. The Secretary is entitled to a presumption of regularity in his imple-

mentation of statutory authorities. FDA v. Wages & White Lion Invs., L.L.C., 604 

U.S. 542, 577 (2025). The Court should therefore presume that if access to land 
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outside the Roosevelt Reservation is necessary, DHS will secure such access law-

fully. In the past, access has been achieved through negotiation with the Tribe. But 

if the Tribe “will not provide such consent,” Br. 27, the Secretary can pursue other 

legal options including, if necessary, seeking authorization from Congress. 

The point, however, is that all this is speculative. Design of the Tucson 5 pro-

ject is still being finalized. JA0627. Until the design is complete, it is impossible to 

know whether or to what extent access to lands outside the Roosevelt Reservation 

may be necessary or whether the Secretary will be able to secure the necessary rights. 

“Injunctive relief ‘will not be granted against something merely feared as liable to 

occur at some indefinite time.’ ” Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. 

Cir. 1985) (quoting Connecticut v. Massachusetts, 282 U.S. 660, 674 (1931)). As 

things currently stand, the Tribe cannot succeed on its trespass claim. 

Finally, the Nation’s suggestion that DHS has already trespassed by traveling 

over roads on the Tohono Reservation to perform preconstruction activities is un-

founded. As the Nation acknowledges, Br. 28-29, the Nation granted the government 

a right-of-way for “maintenance, operation and repair of portions of the Traditional 

Northern Road.” JA1048. The right-of-way also contemplates the government’s use 

of the road. Id. ¶ 3(A)(2) (providing that the right-of-way may be cancelled for ex-

tended non-use). The right-of-way nowhere limits the reasons for which the govern-

ment may use the road. 
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II. The Tribe is unlikely to succeed on its ultra vires claim. 

An ultra vires claim “rarely succeeds.” Nuclear Regul. Comm’n v. Texas, 605 

U.S. 665, 681-82 (2025). It is “essentially a Hail Mary pass” that requires showing 

action “entirely in excess of [the agency’s] delegated powers and contrary to a spe-

cific prohibition in a statute.” Id. Because satisfying that “especially demanding” 

standard requires showing “extreme” error, Changji Esquel Textile Co. v. Raimondo, 

40 F.4th 716, 722 (D.C. Cir. 2022) (citation omitted), “[g]arden-variety errors of law 

or fact are not enough,” Fed. Express Corp. v. Dep’t of Com., 39 F.4th 756, 764 

(D.C. Cir. 2022) (alteration in original, citation omitted). The challenged action must 

be “a clear departure by the agency from its statutory mandate” or, in other words, 

“blatantly lawless agency action.” Id. (cleaned up). 

The Tribe is unlikely to clear the high bar for succeeding on its ultra vires 

claim. The Tribe does not and cannot dispute that Congress authorized the Secretary 

to build a barrier system to secure the border with Mexico. Nor can the Tribe show 

that the project plainly exceeds the Secretary’s delegated authority. 

A. Congress authorized the Secretary to build physical barri-
ers to secure the border. 

Congress made the Secretary “responsible” for “[s]ecuring the borders” “of 

the United States.” 6 U.S.C. § 202(2). To that end, IIRIRA section 102(a) expressly 

directs that DHS “shall” act “as may be necessary to install additional physical bar-

riers and roads . . . in the vicinity of the United States border” for the purpose of 
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“deter[ring] illegal crossings.” Section 102(b) further directs that DHS must carry 

out section 102(a) by “construct[ing] reinforced fencing along not less than 700 

miles of the southwest border” “to gain operational control of the southwest border.” 

Congress has also appropriated $46.5 billion for border infrastructure and barriers. 

Pub. L. 119-21, tit. IX, sub. A, § 90001 (2025). The Secretary has determined that 

the Tucson 5 project is “necessary” to maintain “operational control of the border 

[and address] critical national security and public safety threats.” JA0622-23; see 

also 91 Fed. Reg. at 45823. This “express authorization” for the Tucson 5 project 

alone defeats the Tribe’s ultra vires claim. Nat’l Min. Ass’n v. Dep’t of the Interior, 

177 F.3d 1, 9 (D.C. Cir. 1999) (rejecting an ultra vires challenge to regulations when 

a statute provided “express authorization” for them).  

The Tribe notes that IIRIRA does not “mandat[e] construction at any specific 

location, let alone the Tribe’s reservation.” Br. 50. That does not mean DHS is not 

authorized to construct new border-barrier system within the project area. The statute 

affords the Secretary discretion to determine where border barriers are necessary, 

and it contains no prohibition on construction on lands that the United States holds 

in trust for Indian tribes. Notably, through IIRIRA’s consultation provision in sec-

tion 102(b)(1)(C), Congress expressly contemplated that “Indian tribes” may be af-

fected stakeholders when the Secretary carries out the directive to secure the south-

western border.  
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B. The Tribe cannot show the Tucson 5 project exceeds 
delegated authority and contradicts a specific 
statutory prohibition. 

Given IIRIRA’s plain text, the Tribe cannot show that the Tucson 5 project is 

“blatantly lawless agency action.” Fed. Express, 39 F.4th at 764. The Tribe attempts 

to get around this problem by reframing the Tucson 5 project as an action to redefine 

the Tohono Reservation’s legal boundaries. Br. 43-51. Changing the boundaries of 

the Tohono Reservation, the Tribe continues, violates 25 U.S.C. § 398d, which states 

that “[c]hanges in the boundaries of reservations created by Executive order, proc-

lamation, or otherwise for the use and occupation of Indians shall not be made except 

by Act of Congress.” But DHS has not asserted any authority to change the Tohono 

Reservation’s boundaries. Nor does it need such authority to construct barrier on the 

Roosevelt Reservation. Section 398d therefore has no bearing on the Tucson 5 pro-

ject. 

As a matter of law, construction of the project will not change the Tohono 

Reservation’s boundaries. The Tribe concedes that it has identified no case estab-

lishing that placing border barriers (or any other structure) on a tribal reservation 

could possibly affect that reservation’s legal boundaries. Br. 47. Nor does it cite any 

case for the related proposition that government construction within a tribal reserva-

tion amounts to a violation of section 398d. Indeed, the Tribe cites no case finding a 

violation of that statute. 
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Instead, the Tribe musters only “diminishment” cases—that is, cases concern-

ing whether congressional enactments or other actions affected the jurisdictional sta-

tus of reservation lands. See Br. 46-47 The question in those cases was whether Con-

gress diminished reservation boundaries when it opened reservation lands to non-

Indian ownership. The Tribe primarily relies on Nebraska v. Parker, 577 U.S. 481 

(2016), and its statement that a “hallmark[] of diminishment” is to “extinguish the 

land’s prior use . . . as an Indian reservation.” Id. at 489. But the Tribe quotes that 

language out of context; the Court was specifically describing “statutory provi-

sion[s]” that “restore land to the public domain” and “return it to the United States 

either to be sold or set aside for other public purposes.” It was not referring to the 

erection of structures within a reservation’s boundaries. And as the Tribe concedes, 

reservation land retains that status “until Congress explicitly indicates otherwise.” 

Br. 50 (quoting McGirt v. Oklahoma, 591 U.S. 894, 914 (2020)). 

Indeed, the diminishment cases relied on by the Tribe recognize that there 

may be non-tribal land ownership and use within a tribal reservation, but that such 

ownership or use does not change lands’ reservation status, even if it interferes with 

tribal use and occupancy rights. For example, the Tribe concedes (Br. 48) that Sey-

mour v. Superintendent of Washington State Penitentiary concerned a statute that 

“open[ed] the way for non-Indian settlers to own land on the reservation.” 368 U.S. 

351, 356 (1962). And in McGirt v. Oklahoma, the Supreme Court confirmed that the 
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Muscogee Creek Reservation exists, notwithstanding that it includes “most of the 

city of Tulsa.” 591 U.S. 894, 899 (2020). As a result, the Muscogee (Creek) Nation 

lacks rights of use or occupancy over much of its reservation lands, but that does not 

mean that the reservation has been diminished. See also id. at 906 (discussing cases 

rejecting the proposition that non-Indian fee ownership of reservation lands dimin-

ished or terminated reservation status); id. at 922 (concluding that the loss of Creek 

land ownership did not show diminishment). These cases demonstrate that the fed-

eral government’s exercise of its long-recognized right to use the Roosevelt Reser-

vation to secure the border will not cause a change in the Tohono Reservation’s 

boundaries. 

At bottom, the Tribe’s argument conflates reservation status with use and oc-

cupancy rights. Br. 46-47 (the Roosevelt Reservation “will lose every incident of 

reservation status” because the Tribe “will be wholly excluded from exercising its 

rights of use and occupancy on that land”). Reservation status is a jurisdictional is-

sue; it affects which sovereign’s laws apply. See McGirt, 591 U.S. at 907 (recogniz-

ing that Congress may “allow [tribes] to exercise governmental functions over land 

even if they no longer own it communally.”). It is “conceptually quite distinct” from 

land ownership and a tribe’s rights of use or occupancy. Navajo Tribe of Indians v. 

New Mexico, 809 F.2d 1455, 1475-76 (10th Cir. 1987). Reservation status is not 
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determined by land ownership; reservations often contain land where the tribe pos-

sesses some jurisdiction but lacks rights of use and occupancy. See Brendale v. Con-

federated Tribes and Bands of the Yakima Indian Nation, 492 U.S. 408, 422-23 

(1989) (discussing limited tribal authority over lands held in fee by non-Indians 

within the tribal reservation). The Tribe’s argument, taken to its logical conclusion, 

suggests that those tribal reservations have been diminished, contrary to the Supreme 

Court’s holding in McGirt. See 591 U.S. at 905-08. 

In any event, it is speculative that the Tribe will be “wholly excluded from 

exercising its rights of use and occupancy” or “powers of self-government and ter-

ritorial management” in the area occupied by the Tucson 5 project, Br. 46, as DHS 

intends to continue consulting with the Tribe about access issues. JA00635.   

Thus, the Tribe’s insistence that IIRIRA does not authorize changes to reser-

vation boundaries, Br. 50, is beside the point. Construction of the border barrier will 

not alter the Tohono Reservation’s boundaries, and the Tribe identifies no other  

“specific prohibition” that the Tucson 5 project might violate. Changji, 40 F.4th at 

722 (emphasis added). The Tribe therefore fails to identify any “overstep” that is 

“plain on the record and on the face of the statute.” Fed. Express, 39 F.4th at 765 

(emphasis added) (quotation omitted). 

For these reasons, the district court correctly concluded that neither the dimin-

ishment cases nor section 398d are implicated here. Because the Tribe hangs its ultra 
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vires claim on the premise that the project will change the reservation boundaries, 

its remaining arguments in support of that claim lack merit. 

C. IIRIRA bars the Tribe’s ultra vires claim. 

This Court may also affirm the denial of the preliminary injunction “for a dif-

ferent reason” than “the one the district court identified.” Elec. Priv. Info. Ctr. v. 

Presidential Advisory Comm’n on Election Integrity, 878 F.3d 371, 375 (D.C. Cir. 

2017). Here, IIRIRA’s “express” bar on judicial review wholly forecloses the 

Tribe’s ultra vires claim. DCH Reg’l Med. Ctr. v. Azar, 925 F.3d 503, 509 (D.C. Cir. 

2019); see also Bd. of Governors of the Fed. Rsrv. Sys. v. MCorp Fin., Inc., 502 U.S. 

32, 44 (1991). 

 Section 102(c)(1) of IIRIRA authorizes the Secretary “to waive all legal re-

quirements” the Secretary “in [his] sole discretion, determines necessary to ensure 

expeditious construction of the barriers and roads” authorized by IIRIRA. Subpara-

graph 102(c)(2)(A) restricts district court review of “any action undertaken, or any 

decision made” pursuant to the Secretary’s waiver authority to alleged “violation[s] 

of the Constitution of the United States.” And subparagraph 102(c)(2)(C) provides 

the review of district court decisions may be had only by writ of certiorari in the 

Supreme Court. 

If Congress wants to allow the Secretary to waive any legal requirement, it 

may do so; and if Congress wants to bar claims arising from that waiver, it may do 
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so. See Schilling v. Rogers, 363 U.S. 666, 674-76 (1960). And here, the plain text 

makes “crystal clear that Congress intended to eliminate litigation that would ‘delay 

the expeditious construction of border security infrastructure[,]’ to the fullest extent 

possible.” Ctr. for Biological Diversity v. McAleenan, 404 F. Supp. 3d 218, 239 

(D.D.C. 2019) (Jackson, J.). 

The Tribe’s ultra vires claim “arises from,” Section 102(c)(1). As noted above, 

the Secretary has waived application of the APA to border-barrier construction pro-

jects, including the Tucson 5 project. 73 Fed. Reg. 18293; 91 Fed. Reg. at 45824. 

The Tribe relies on its inability to bring an APA challenge—a bar that “arises from” 

the Secretary’s waiver—to justify bringing an ultra vires claim that would otherwise 

be precluded by the APA. Br. 44; see Changji, 40 F.4th at 722 (stating that ultra 

vires review is available only when “there is no alternative procedure for review”). 

But in authorizing the Secretary to waive legal requirements, such the APA, Con-

gress surely did not intend to authorize a litigant to circumvent such waivers by re-

sorting to non-statutory review of claims that are precluded by the waiver. Nor may 

the Tribe employ ultra vires review to circumvent IIRIRA’s limitation of judicial 

review to constitutional claims. See id. (holding that a statutory withdrawal of APA 

review did not expand the scope of ultra vires review). Subparagraph 102(c)(2)(A) 

of IIRIRA therefore barred the district court from considering the Tribe’s argument 

that the Tucson 5 project exceeds the Secretary’s statutory authority. 
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This Court’s decision in North American Butterfly Ass’n v. Wolf does not dic-

tate a different conclusion. That case concerned claims challenging a project to build 

a border barrier, but the claims did not arise from the waiver because they “pre-

date[d]” and did “not depend on” the waiver determination. 977 F.3d 1244, 1260-61 

(D.C. Cir. 2020). The opposite circumstances exist here. The Tribe’s claim postdates 

the waiver and—as the Tribe acknowledges—depends on the premise that the Sec-

retary waived APA review of the project. The claim therefore “arises from” the Sec-

retary’s exercise of his waiver authority and, because it does not allege a constitu-

tional violation, is barred by subparagraph 102(c)(2)(A). 

III. The remaining factors weigh against a preliminary injunction. 

Since the Tribe has failed to establish a likelihood of success on the merits, 

this Court need not review the other preliminary injunction factors. See Ark. Dairy 

Coop. Ass’n v. U.S. Dept. of Agric., 573 F.3d 815, 832 (D.C. Cir. 2009). But as the 

district court correctly determined, all the remaining factors favor defendants. 

JA0959. The Tribe’s claimed harms are illusory, speculative, and uncertain, and do 

not outweigh the federal government’s interests “in securing the border, enforcing 

immigration laws, and ensuring public safety.” JA0960-61. The Tribe has failed to 

show that the district court abused its discretion in concluding that a preliminary 

injunction is unwarranted.  
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A. The Tribe has not shown irreparable harm is likely. 

This Court has “set a high standard” for showing irreparable harm. Chap-

laincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006). To 

meet that standard, plaintiff must demonstrate injury that is “both certain and great,” 

“actual and not theoretical,” “beyond remediation,” and “of such imminence that 

there is a ‘clear and present’ need” for the injunction. Chaplaincy, 454 F.3d at 297 

(quoting Wisc. Gas. Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)) The Tribe 

fails to clear that high bar. That failure is itself “fatal” to the preliminary injunction 

motion. KalshiEX LLC v. Commodity Futures Trading Comm’n, 119 F.4th 58, 64 

(D.C. Cir. 2024). 

On appeal, the Tribe points to three alleged harms: (1) an “abrogation” of its 

sovereignty, (2) lessened “proprietary control over its lands,” and (3) threats to its 

environmental interests. Br. 51-54. But the district court correctly concluded that 

these alleged harms are either “not likely to materialize” because they are premised 

on rights that the Tribe does not possess, or are speculative harms that are not “cer-

tain” and “great.” JA0960.   

First, the Tribe claims that the project will “reshape” the Tohono Reservation 

and thus cause a “loss of sovereign authority.” Br. 52. But as discussed above, the 

Tribe does not possess unfettered sovereign authority over the Roosevelt Reserva-
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tion; those lands were reserved by the federal government for border security pur-

poses. See above, Section I.C.1. The Tribe’s authority is subordinate to that federal 

reservation, as well as to Congress’s plenary authority over tribal property. See, e.g., 

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 209 (1978) (“Upon incorporation 

into the territory of the United States, the Indian tribes thereby come under the terri-

torial sovereignty of the United States and their exercise of separate power is con-

strained so as not to conflict with the interests of this overriding sovereignty.”); Win-

ton v. Amos, 255 U.S. 373, 391 (1921) (“It is thoroughly established that Congress 

has plenary authority over the Indians and all their tribal relations, and full power to 

legislate concerning their tribal property.”). 

Indeed, 52 miles of vehicle barriers have been in place for nearly two decades 

within the Tohono Reservation, and “CBP has long had a border security presence 

in and near the Tucson 5 project area.” JA0627. Congress has directed DHS to 

“achieve and maintain operational control of the international land border,” 120 Stat. 

at 2638, including by installing “additional physical barriers and roads” and con-

structing “reinforced fencing” to deter illegal entries into the United States. IIRIRA 

§ 102(a), (b)(1)(A). And as described above, Section II.B, the Tucson 5 project will 

not change the boundaries or reservation status of lands within the project area. The 

Tribe has not shown that the Tucson 5 project will infringe on any sovereign rights 

that the Tribe possesses.  
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The Tribe suggests that any objectionable activity within its Reservation ab-

rogates the Tribe’s sovereignty and is de facto irreparable harm. Br. 52. But the cases 

the Tribe cites do not support this proposition. Mashpee Wampanoag Tribe v. Bern-

hardt, an unreported district court decision, concerned removing land from trust sta-

tus. No. 18-2242, 2020 WL 3034854, at *3 (D.D.C. June 5, 2020). The district court 

noted that taking land out of trust could constitute irreparable injury because it had 

myriad effects, including tax liability, loss of eligibility for federal programs, juris-

dictional effects, and potential harm to third parties. Id. But here, no land is being 

removed from trust status, and the Tribe points to no comparable effects. Similarly, 

Ute Indian Tribe of the Uintah and Ouray Reservation v. Utah, 790 F.3d 1000 (10th 

Cir. 2015), is distinguishable as it involved state criminal prosecution of tribal citi-

zens within the reservation, implicating liberty and jurisdictional interests not at is-

sue here.  

The Tribe’s second purported harm—loss of “proprietary control”—fails for 

similar reasons. The Tribe does not possess full proprietary control over the Roose-

velt Reservation. See Section I.C.2. The Tribe’s circumstances are thus different 

from those at issue in Texas v. DHS, 123 F.4th at 211, where there was no dispute 

that Texas had ownership and control over the property at issue.  

Third, the Tribe claims irreparable environmental harm, but it greatly over-

states the evidence before the district court. As the district court noted, “plans have 
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not yet been finalized for the border wall.” JA0960. Any specific environmental 

harms were thus speculative. In any event, the Tucson 5 project will impact a narrow 

strip of land on the edge of the 2.8-million-acre Tohono Reservation. See JA0627. 

The Tribe claims that “the Secretary’s plans will unquestionably have significant 

impacts on the Nation’s lands outside” the Roosevelt Reservation, but as the district 

court correctly concluded, the Tribe has failed to establish this as a factual matter 

given that “defendants have not yet articulated plans to construct outside the Roose-

velt Reservation.” JA0960. And the district court correctly concluded that any al-

leged harms are neither “certain” nor “great” given that “many—if not all—of plain-

tiff’s alleged environmental . . . injuries could be mitigated through consultation.” 

JA0960. The Tribe has not shown that those findings are clearly erroneous. 

If the Tribe is suggesting that the Court must assume the truth of its assertions 

about the extent of its authority over the Roosevelt Reservation, or its factual alle-

gations regarding harm (Br. at 53), that is inaccurate. See, e.g., Winter, 555 U.S. at 

375-76 (plaintiff must “demonstrate that irreparable injury is likely in the absence of 

an injunction”). The Tribe cites only Chaplaincy of Full Gospel Churches for this 

proposition, but the analysis in that case was specific to an alleged violation of the 

Establishment Clause, which this Court found was a unique context for purposes of 
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the irreparable harm analysis. 454 F.3d at 299-303. The Tribe has brought no Estab-

lishment Clause claim in this suit, and its assertions that saguaro cactuses are “sa-

cred” does not confer some special status on its claims of environmental harm. 

More on point are decisions of this Court that that expressly admonish that 

“the finding of irreparable injury cannot meaningfully be rested on a mere contention 

of a litigant, but depends on an appraisal of the validity, or at least the probable 

validity, of the legal premise underlying the claim of right in jeopardy of impair-

ment.” Del. & Hudson Ry. Co. v. United Transp. Union, 450 F.2d 603, 619-20 (D.C. 

Cir. 1971) (emphasis added). Put another way, “an assessment of the merits also 

suffuses the other factors requisite to a preliminary injunction,” including “the re-

quirement that movant show irreparable harm in the absence of an injunction.” Id.; 

see also Int’l Bhd. of Elec. Workers v. Wash. Terminal Co., 473 F.2d 1156, 1167 

(D.C. Cir. 1972). These precedents support the district court’s consideration of the 

merits of the competing claims of authority over the Roosevelt Reservation.  

At bottom, “[d]istrict courts have broad discretion to evaluate the irreparabil-

ity of alleged harm,” Wagner v. Taylor, 836 F.2d 566, 575-76 (D.C. Cir. 1987), and 

the district court’s analysis reasonably reflects a careful and measured approach. The 

Tribe has not shown that the district court abused its discretion. 
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B. The balance of equities and public interest decisively favor 
the government. 

Even if the Tribe could show that it faced some harm, such a showing would 

not favor injunctive relief because harms to the public interest outweigh the Tribe’s 

interests. Nat’l Park Serv. v. Nat’l Tr. for Historic Pres., 609 U.S. — , 2026 WL 

2564318, at *3-4 (Aug. 31, 2026) (per curiam). Here, the district court correctly 

concluded that the public interest in securing the international border greatly out-

weighs the Tribe’s concerns.  

Enforcing our nation’s immigration laws is critically important to the national 

security and public safety of the United States. As the Supreme Court has repeatedly 

recognized, the federal government’s interests in securing the border, enforcing im-

migration laws, and preventing the influx of narcotics are “compelling” and 

“weighty.” See Landon v. Plasencia, 459 U.S. 21, 34 (1982) (“The government’s 

interest in efficient administration of the immigration laws at the border . . . is 

weighty.”); Nat’l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 672 (1989) 

(recognizing that the government has “compelling interests in safety and in the in-

tegrity of our borders”); see also Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 

1211, 1221 (D.C. Cir. 1981) (“The Supreme Court has recognized that the public 

interest in enforcement of the immigration laws is significant.” (citing cases)). And 

Congress has repeatedly emphasized that physical border walls are “a key compo-

nent of border security.” JA0961. 
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History has shown that the volume of illegal immigration and smuggling 

across the Southwest border can be staggering. As documented by the House Com-

mittee on Homeland Security, “U.S. Customs and Border Protection has reported 

more than 8.2 million encounters of inadmissible aliens at the Southwest border, a 

number that grows to more than 10.1 million when factoring in America’s borders 

and ports of entry nationwide.” House Committee on Homeland Security, Crisis by 

Design: A Comprehensive Look at the Biden-Harris Administration’s Unprece-

dented Border Crisis at 3 (Sept. 18, 2024) (citation omitted).2 And specifically, the 

Border Patrol’s Tucson Sector “experiences significant illegal entry and drug smug-

gling activity.” JA0626. “Between fiscal year 2021 and June 1, 2026, USBP appre-

hended over 1,333,000 illegal aliens attempting to enter the United States between 

border crossings in the Tucson Sector. In that same time period Border Patrol seized 

over 17,200 pounds of marijuana, over 750 pounds of cocaine, over 150 pounds of 

heroin, over 11,750 pounds of methamphetamine, and over 3,475 pounds of fenta-

nyl.” JA0626. The Tohono Reservation is already a “funnel point for illegal cross-

ings,” such that “[a]pprehensions on the reservation accounted for 33.6% of all ille-

gal entries” in the Tucson Sector in FY24, even though the Reservation constitutes 

only 62 out of 262 miles (23%) of the border within the sector. JA0619. And there 

 
2 Available at https://homeland.house.gov/wp-content/uploads/2024/09/September-
2024-Border-Report.pdf. 
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is substantial evidence of transnational criminal organizations and related smuggling 

activities operating in the Tucson Sector, including within the Tohono Reservation. 

JA0619-21. 

The Tribe recognizes these concerns. As Verlon Jose, Chairman of Tohono 

O’odham, testified to Congress, the Tribe conducted over 1,500 migrant death in-

vestigations and recoveries between 2003 and 2024. JA0073. The Tribe’s police 

force spends “about half of its time on border issues, including the investigation of 

immigrant deaths, illegal drug seizures, and human smuggling,” Id. And “smugglers 

have held tribal families hostage, damaged and stolen property, and recruited tribal 

youth to engage in smuggling activity.” Id. 

If the Tucson 5 project is not constructed, the 62-mile stretch of border within 

the Tohono Reservation would be one of the few remaining areas without pedestrian 

border barriers, increasing the likelihood of cross-border criminal activity there. 

JA0626, JA0619. DHS has thus determined that the Tucson 5 project is “necessary 

for DHS and CPB to obtain operational control of the border.” JA0622-23; see also 

91 Fed. Reg. at 45823. Enjoining the project would “increase the likelihood of ex-

ploitation by [transnational criminal organizations]” and illegal crossings. JA0623. 

Faced with this evidence, the district court correctly determined that “the Gov-

ernment’s interests in securing the border, enforcing immigration laws, and ensuring 
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public safety outweigh any surviving irreparable harms at this juncture.” JA0960. 

The Tribe has not shown that this determination was an abuse of discretion.  

CONCLUSION 

 This Court should affirm the denial of the Tribe’s motion for a preliminary 

injunction. 
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out of any money in the treasury not otherwise appropriated, and to be

How expended, expended under tile superintendence of" _hc Secretary of War, for the
continuation oi" the improvement of the Cape Fear I_iver, l_Torth Carolina,
at or near its communication with the occtm.

A.PPROVED, July _2, 1854.

CuAP. CIII,- A.._lct to estal, lish the oJ_ce_ of .gurveyor-(2.ne_i of Ne_v _l[exiro, lt'.ns._,
Jaly 22, 1554. amt 2t'ebra_ka, to yr_i.L Donatio_la to actua2 Settlers therein, smiter otAer purposes.

Iie it enacted by the _enate and JLIouse of f_epresantutlves of'the _Tn£ted
,.qtates of Amerlcu _r_ Congress uasembled_ That the l_resideng by and

witit tile advice and consent o£ the Senate, 8hall be, and lie ifi hereby,
authorized to appoint a Surveyor-General for l_lew _lexieo, whose ann ual

salary shall be three thoueand dollars, and whoso power, nuther:ty, and
duties Mtall be the same as those provided by law for the Surveyor.
General of Oregon, he shall have proper allowanc0s/'or clerk hire, office
rent, and fuel_ net exceeding what now is or hereaO.or may be allowed
by la_v to the said Surveyor-Oeneral of Oregon ; and he Mmll locate his
ofllc_ from time to time at atteh places as may be directed by the ProM°
dent of the United State&

S_o. 2..And be _t furtl_ enacted, That, to every white male citizen
of the United States, or every wifito male above tile ago st _ twenty-one
years who has deelm'ed his intention to become t_ citizen, and who wa._
residing in said Territory prior to the first day of January, eighteen
hundred and fifty-three, and who may" be still residing there, there shall
he, and hereby is, donated one quarter seotion, or one hundred and sixty
ac_es o£ land. And to every white male citizen of`the United States, or
every white male abov_e the age of' twenty-one years, who has declared
his intention to become a citizen, and who shall have removed or shall
remove to and settle in said Territot T between the first day 0£ January,
eighteen hundred and fifty-three, and the first day of January, eighteen
hundred and flfty-eight, there ehtdl in like manner be donated one quarter-
section, or one hundred mad sixty acres, on condlti0n of actual settlement
and cultivation for not less than four years : _rovided, however, That
each of said donations shall include the actual settlement and improve-
men_ of" the donee, and shall be selected by legal _ubdivisions, within
three months aRer the survey of the land where the settlenaent was made
before the survey ; and where the setttemet_t was made after the survey,
then within three months at`tot the eettlement has b0cn made ; and all
persons failing to designate the bound_ies of their claims within th_tt
timer shall forthit all right to the same.

Patent to L_- SEe. 8. 2Ind _e _ furtt_er en-cte_._ That_ on proof of the settlement
eae- _hen. and cultivation required by this act, to the satiafaehon of th_ surveyor-

general, or other officer designated by law for that purpose, subject to
the supervision of the Secretary of the Interior, a certificate shall be
issued to the party entitled, on presentation oi" which, if approved by the
Secretary of the Interior, a patent shall issue thereon : _°rotr_ded, how-

Proviso. ever, That on tile death of any such settler bet"ore the completion of the
four years' occupancy and cultivation required by this act, the right shall
descend to his heirs at law, who shall be entitled to g certificate and
patent, ns aforesaid, on proof, as before provided, of continued occupancy
and cultivation by such _ettler to tile time of'his death : Provided, _ow-

Pin,be. ever, That when lands are claimed under any of the provisions st' this act
V_te,t_ to i_ by persons who are not citizens of the United States_ patents shall not

cue to cit_zelz5 •

°n_e'_ervatlva of z_sue therefor until they become citizens.S_c. 4. 2lad be _t f, rther enaeted_ That none of.the provi_ions of this
mineral and net shall extend to minerM or school lauds, salines, military or other
other ltmdL reservations, or lnnd_ settled on and t_eeupied for pttrposes ot" trade and

commerce, and not for agriculture, and all legal silb_|ivisians settled on

Survey.or-0e*
neral for Now
Me_ieo; his np.
pointmem, pow-
er, nut hortt_t,
duties and _om-

pen_ati_u,
t++a, oh. co+
A pprop.riation

for clerk hlrc.
l+ocatlort of his

emce.

Donation of
publio l_nds to
every white male
citizen, or to
every white
male above 21
yem'_ of age,
who h_m deetar-
ed, hla intemUon
_md _he axe _e-
_fldlng in _aid
Territory at
ptmsage of this
act.

Donation of
public land_ to
tho_e who _haLl
_rnUvo t.h ezo
between Jmm-
are let, 1853,
at;d Jautmry let,

l'rovi_o°
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and occupied, in whole or in part, for purposes of trade and commerce,
slid nat fbr a_rieulture, shall be subjo.ct to the provlaions of the act of

twenty-third of hla_-, eighteen hundred und tbrty-f0ur, in relation to
town sites on the public ]ands, whether so settled and occupied before or
nt'_r th(_ surw.y of said ].inds, cXeel>t that said hulda shall be donated
inslcttd (if l.'ing sohl.

SI.'.C. 5. Mad $e it further enacted, That when the lands in the said
Territory shall be sttrvcycd, under the direction of the Government of
tim United States, preparatory to bringing the satn_ into market, see,
rises numbered nlxt(mn fLrt(l thirty-si_ in each township, in staid Terri-
tory, shMl be, n.nd tim same [tre hereby, reserved tbr the purpose of
being applied to schools in said Territory, and its the States and Terri-
tories hereafter to be created out of the slime.

Sac. 6. And be it further enacted, That I wlmn the lands in said Terri-
tory shall b(_ surveyed _t_ ale: esaid, a quantity of land equ_.l to two town-
sl_il)s shall be, and the same is hereby, reserved for the establishment of

a University in aald Territory. and in the State hereittter to be crcate_!
out of the same, to be selected, under the direction of the legi01ature, in
legal snbdivlslons of not less_ than one half-geclion.

Sgc. 7. And be it further etiactett, That any of the lands not taken
tinder the provisions of thief act shall be _nbjeet to the operation of the
l'rei_mption Act of tburth September, eighteen hundred and forty-one,
whether settled upon before or after the 8ur.vey _ and, in aIl eases where
the settlement was made before the survey, the _ettler shall file Ids
declaration within three months after the survey is made and returned ;
and any person claiming a donation undot' this act shall be permitted to
osier t|le land claimed by hina ut any time prior to tim four years' occu-
l)ancy and cultivation required, by paying therclbr at the rate of one
dollar and twenty-five cents per acre, and. proving occupancy and culti-
vation tip to the time of such payment.

SFc. 8. And 3e it further enacted, That it shall be the duty of the
Surveyor-General, under such instructions aa may be given by the
Secretary of the Interior, to ascertain the origin, nature, character, and
e_tent of all claims to lands under the law_, usages, anti customs of Spain
and Mexico ; and, tbr this purpose, may issue notices, summons wit-
nesses, administer oath.q, and do and perform ldl other necessary acts in
the premises, tie shall make a t'u|l report on all suelt claims at; ori-
ginated betbro the CEssion of the territory to the United States by the
treaty of Guadahlpe Hidalgo, of eighteen hundred and forty-eighh denot-
ing the various grades of title, with his decision t_ Is the validity or
invalidity of each of the same under the laws. usages, and eustonta of the
country before its cession to the United Staten | and sha]t also make a

report in regard to all pueblos existing in the "lMrritory, showing the ex-
tent and locality of etmh, t.iating the number of inhr6bitanta in the said
lmebl0.% respectively, and tim nature of their titles to t|t_ land. Such

report to btJ made according to tt, o tbrm which lnay }.,e prescribed by tim
Secretary of tim Interior i which report Miall be lsdd betbre Congress for
such at:Lion thereon 11.8 lllily he deemed just t,nd proper_ with It view to
t;,miil'lil bo_'ld .fide grants, IlUil give full eilbet io the freely of ¢ighlt,_,n
hiltltlred and tbrty-eiglit betwcerl the l lnitcd _titli'.s flnti Ii_lo.xioo; and,
Ulltil the llrlaI actioil of Congi'et:is on such t'lilili).u, nil hind_ covered

lhvrcby shrill be resereed from sale el' other disposal b_y the govo.rnint_iltj
anti shllll not be subject to the dollatlvtis grantetl by the previous pro-
el.Moss of" this act.

SEt'. {t. Atilt be tt .further e_taeled, That full liower slid autiiority tire
llcrt_by given the _eeretary of the Interior to issue all needful ruh_s nn,!
regilhltion._ Ibr fully elirrylng into effect the several provisions of thi.q /tel.

SEt'.' 10. And be it .Jtrt]ier snarled, That the President of' the Ullited

States slttllL I)0 mad im is hereby, authorized to appoint, by and with the

181tl, eh, 17.

lloaorvrttiott of
land for m:+|ioohl.

Re_orvation of
land f¢}r t_ aul-

vereity.

Land not
takeil tinder this

act llul_jeet to
th0 act of 18tl,
eh,16.

'fire,; ill which

lho hilld lliliV lilt
eHtm'¢d.

Spanish all,!
_10Xiealt claiml
to land to bu as
tmrtained,

Portioit of' ltin|l
¢laiin.*. to bll I'o

ported.
Vol. 9, 922.

"l'hn report to
be ll_id lleforo
C_r]grca_ f, tr" tit':-
l-i,_ii,

],ltllri_ t' _t'i'ill'i_d

IJ%' It11¢']1 , iftltllt

r_;.qr'I'V od frOlll
grt]_',

Full power
t_i %'_11 itl eX0['III0

_tl rvo)'or-(J0n_.
r:d for Nel, rv.t_ka.
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and KansaJ;
Ida_ppoinlansent,
powers, dutie%
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THIRTY-TItIRD CONGRESS. Szss. I. Ca. 105. 1854.

advice and consent of the Senate, a Surveyor-General for the Territories
of Nebraska and Kansas, who shall locate his office at such place as the
President of the United States shall from time to time direct, and whose

duties, powers, obligations and responsibilities and compensation shall be
the same as those el the Surveyor-General of Wisconsin and Iowa, and
who shall be allowed the semis amount for office rent, fuel, incidental ex-

penses, and clerk hire, as is allowed to said Surveyor-General of Wis-
consln and Iowa.

S_c. 11. And _s it further enacted, That said Survey, or-General
shall cause the necessary surveys to be made in said Territories of stand-

ard meridian, base, and parallel lines, and of township .aud subdivlsional
lines, under such rules and regulatwns as shall be presersbed by the Com-
missioner of the General Land-Office.

SEe. 12. And be it furtAer enacted, That all the lands to which the
Indian title has been or shall be extingulehed within saldTerrltorles of

Nebraska and Kansas, shall he subject to the operations of the Jt'rei_mp-
tton A.et.of fourth September, eighteen hundred and forty-one, and under
the conditions, restrictions, and stipulations thereto mentioned; P_ovided,
_owever, That where unsurveyed lands are claimed by.pret]mptton, no-
tice of the specific.tracts clmmed shall be flied within three months after
the survey has been made in the field, and on failure to fll_ such notice

or to pay for the tracts elanned before the day fixed for the public sale
of the lauds by the proclamation of the President of the United States,
the paxtle_ claiming such lands shall forfeit all right thereto: Provided,
said notices may be filed with the Surveyor-General, and to be noted by
him on the township plats, until other arrangements shall have been
made by law for that purpose.

SEC. 13. And be Yt further enacted, Tlmt the public lands in the Ter-
rhory of Nebraska, to which the In.dies title shall have been extinguished,
shall constitute a new land district to be called the Omaha District;

and the public lands in the Territory of Kansas, to which the Indian
title shall have been extinguished, shall ¢or_stitut, n new land dlstr]ct, to
be called the Pawnee District: the officers for each of which districts
shall be established at such points as the President may deem expedient ;
and he is hereby authorized to appoint, by and with the advice and con-
sent of the Senate, a Register and Receiver of Public _oneys for each
of said districts, who shall each be required to reside uf the site of their
respective offices, and they shall have the smue powers, perform the
same duties, and be entitled to the _ame compensation as are or may be
prescribed by law in r_lation to other land-offices of the United States.
And the President is hereby authorized to c_use the surveyed lands to
be exposed for sale from time to tlme, in the same manner and upon the
same terms and conditions ns the other public lands of the United States.

APPnOVED, July 22, 1854.

Ch,e. CV'.--An ,4ct creating a Collection District _, .New Y_.rk, to be called tAe Distr_c.t
o.f Dunldrk, and constituting Dunkirk tt Port of E_J, mid the Ports of Barcelona. _d.
VO" C_', and Cctttarattgu.# Creek, Ports of Ddivery.

.Be i_ enacted b_ t_e _enute a_td Ho_se of Representatives of tl_e _rni_ed
,States of America in C_ongre_s assembled, That the counties of Cattarat_-
gus and Chautauque and the harbors, rivers, and waters on the southern
shore of Lake Erie, in the Slate of _cw York, west of and including
Cattaraugu._ Creek and the shores, on each side of enid creek, and west

zdong the shore and territory bordering on Lak0 _rle aforesaid, to the
Pennsylvania State llne, and the inlands in the said lake contiguous
thereto, heretofore embraced in the District of BufFalo Creek, shall be and
are hereby, constituted a collection district to be called the District of
Dunkirk ; and a port of entry for said district is hereby established at
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SEV. 20. And b_ it f, rtl_er enacted, That all acts and parts of acts
heretofore passed, which are inconsistent with any of the provisions of
this act, are, for the purposes of this act, hereby repealed, so far as the
same are inconsistent herewith.

APPROVED, May 17, 1862.

C_. LXXV'. -- Art Act to _ecureHomestmds to acbud Settlers m, the Pubh'c Domm'n.

d enacted by ttte Senate and Home of Repre:entatives of t_e UhCted
,_lates of America in Congreu auemMed, That any person who is the
head of a family, or who has arrived at the age of twenty-one years, and
is a citizen of the United States, or who shall have filed his declaration
of intention to become such, as required by the naturalization laws of the
United States, and who has never borne arms against the United States
Government or given aid and comfort to its enemies, shall, from and after
the first January, eighteen hundred and sixty-three, be entitled to enter

one quarter section or a less quantity of unappropriated public lands, upon
which said person may have filed a preemption claim, or which may, at
the time the application is made, be subject to prei_mption at one dollar
and twenty-five cents, or less, per acre; or eighty acres or less of such
unappropriated lands, at two dollars and fifty cents per acre, to be located
in a body, in conformity to the legal subdivisions of the publle lands, and
after the same shall have been surveyed: Provided, That any person own-
ing and residing on land may, under the provisions of this act, enter
other ]and lying contiguous to his or her said land, which shall not, with
the land so already owned and occupied, exceed in the aggregate one

hund_d and six, acres.
Szc. 2. And it fmCAer enacted, That the person applying for the

benefit of this act shall, upon application to the register of the land office
in which he or she is about to make such entry, make affidavit before the
said register or receiver that he or she is the head of a family, or is
twenty-one years or more of age, or shall have performed service in the
army or navy of the United States, and that he has never borne arms
against the Government of the United States or given aid and comfort
to its enemies, and that such application is made for his or her exclusive

use and benefit, and that said entry is made for the purpose of actual set-
tlement and cultivation, and not either directly or indirectly for the use or
benefit of any other person or persons whomsoever ; and upon filing the
said affidavit with the register or receiver, and on payment of ten dollars,
he or she shall thereupon be permitted to enter the quantity of land ape..
cified: Providsd, iiowever, That no certificate shall be given or patent
issued therefor until the expiration of five years from the date of such
entry ; and if, at the expiration of such time, or at any time within two
years thereafter, the person making such entry ; or, if hc bo dead, his
widow; or in case of he_- death, his heirs or devises; or i, case of a

widow making such entry, her heirs or devises, in case of her death;
shall prove by two credible witnesses that he, she, or they have resided
upon or cultivated the same for the term oi" five years immediately suo-
ceeding the time of filing the affidavit aforesaid, and shall make affidavit
that no part of said land has been alienated, and that he has borne true

allegiance to the Government of the United States ; then, in such case,
he, she, or they, if at that time a citizen of the United States, shall be

entitled to a patent, as in other cases provided for by law: Andprov/ded,
furt/_r, That in case of the death of both father and mother, leaving an
infant child, or children, under twenty-one years of age, the right and
fee shall enure to the benefit of said infant child or children ; and the ex-

ecutor, administrator, or guardian may, at any time within two years after
the death of the surviving parent, and in accordance with the laws of the

State in which such children for the _me being have their domicil, sellAddendum006
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said lanai for the benefit of said infants, but for no other purpose ; and
the purchaser shall acquire the absolute title by the purchase, and be en-
titled to a patent from the United States, on payment of the office fees
and sum of money herein specified.

SEc. 3. And be itfurtfier enacted, That the feaster of the land office
_hall note all such applications on the tract books and plats of his office,
and keep a register of all such entries, and mak0 return thereof to the

General Land Office, together with the proof upon which they have been
founded.

Svc. 4. And be it furt_,r enacted, That no lands acquired under the
provisions of this act shall in any even't become liable to the satisfac-
tion of any debt or debts contracted prior to the issuing of the patent
therefor.

Ssc. 5. And be itfurt_r enacted, That if, at any time after the filing
of the affidavit, as required in the second section of this act, and before
the expiration of the five years aforesaid, it shall be proven, after due
notice to the settler, to the satisfaction of the register of the land office,
that the person having filed such affidavit shall have actually chan_d his
or her residence, or abandoned the said land for more than six months at
any time, then and in that event the land so entered shall revert to the
government.

S_.c. 6. And _ Ctfurther enacted, That no individual shall be permit-
ted to acquire title tc more than one quarter section under the provisions
of this act; and that the Commissioner of the General Laqd Office is

hereby required to prepare and issue such rules and regulations, consis-
tent with this act, as shall be necessary and proper to carry its provisions
into effect ; and that the registers and receivers of the several land offices

shall be entitled to receive the same compensation for any lands entered
under the provisions of this act that they are now entitled to receive
when the same quantity of land is entered with money, one half to be
paid by the person making the application at the time of so doing, and
the other half on the issue of the certificate by the person to whom it
may be issued; but this shall not be construed to enlarge the maximum of
compensation now prescribed by law for any register or receiver : Pro-
:_ided, That nothing contained in this act shall be so construed as to im-

_._r or interfere in any manner whatever with existing pretimption rights :
_ provlded,further, That all persons who may have filed their appliea-
tic::_; tbr a prei_mption right prior to the passage of this act, shall be entitled
to c:_ privileges of this act : Provided, furtlter, That no person who has
se_'_ i_!_ or may hereafter serve, for a period of not less than fourteen
day:_ _-- the army or navy of the United States, either regular or volun-
teer_ _<_r the laws thereof, during the existence of an actual war, do-
mes_:! _ _breign, shall be deprived of the benefits of this act on account
o_ _ _'ing attained the age of twenty-one years.

_;_: And ge i_ fi_her enacted, That the fifth section of the act en-

title_ _ _ _ act in addition to an act more effectually to provide for the
punish_:_ of certain crimes against the United States, and for other

purposely/_ _pproved the third of March, in the year eighte_n hundred
and fifty-s_ven, shall extend to all oaths, a_mations, and affidavits, re-
quired or au_.horized by this act.

Sac. 8. _ be it further enacted, That nothing in this act shall be so
construed as t_ prevent any person who has availed him or herself of the
benefits of tt_ _rst section of this act, from paying the minimum price, or
the price t_ r_i_._chthe same may have graduated, for the quantity of land
so e_tered at any time before the eaviration of the five years, and obtain-
ing a patent therefor from the government, as in other cases provided by
law, on maki_g ?roof of settlemen_ and cultivation as provided by exist-
ing laws granting preemption rights.

APeROWI), l_y 20, 1862.
VOL. XaL _>_'_. -- 50
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CHAP. CCLHI. _ An Ac__ 97_d_E_ Caf.'_S_ and _bh'_ Li.¢o_Square.

:_ _ c,-._c_c_ _y the Senate and Ho,_.s, of Representatives of the United
States of America in Congress assembled, That the commissioner of public
building_ be, and he hereby is, authorized and directed, in such mlmner
as he may deem most proper, to cause East Capitol Street to be graded
from Third Street east to Eleventh Street east, and to cause the square at
_he inter_ection of said street with Massachusetts, North Carolina, Ten-
ne_ee, and Kentucky avenues, between Eleventh and Thirteenth streets
east, to be enclosed with a wooden fence, and the same shall be known as

Lincoln Square. And the sum of fifteen thousand dollars ia hereby ap-
propriated out of any money in the treasury no: otherwise appropriated,
tc enable the said improvement to be made.

AeeROvEv, July 25, 1866.

July 26, _.

East Capitol
Street to be
graded and Lin-
coln Square on-
closed.

Appropriation.

CHAP. CCLIV. -- An Act i, Rdation to ihs urdawf.l Tat_is¢ of Govcs_ ;Fate,
Pipet.

Be it enacted by tl_ ,_enate and HouJe of ReIn'esenta6twj of the United
,States of America in Congress assembled, That the unlawful tapping of
any water pipe laid down in the District of Columbia by authority of the
United States is hereby declared to be a misdemeanor and an indictable

offence ; and any person who may be indicted for and convicted of such
offence in the criminal court of the District of Columbia shall be subject
to such fine as the court may think proper to impose, not exceeding five
hundred dollars, or to imprisoument for a term not exceeding one year.
And it is hereby made the special duty of the commissioner of public
buildin_ to bring to the notice of the attorney of the United States for
the District of Columbia, or to the grand jury, any in_traction of this law.

APPROVED, July 25, 1866.

CHAP. CCLV. -- Am Act to _ t/_ Ent!y asd C/mrance of Vem_ at _ Port of
Cala.,Maisz.

July 25, 1866.

Unhwfnl tap-
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July _, IOM.

BS it enaoted by the ,Senate and House of Representatives of t_e United
,States of America in Congress assembled, That, from and after the pas- Deputy eoiler-
sage of this act, the Secretary of the Treasury may authorize, under such tot or custom,st

C*lais, Me., may
regulations as he shall deem necessary, the deputy collector of customs at cute." and clear
the port of Calais, in the State of Maine, to enter and dear vessels, and vemtJ, &_.

to perform such other official acts as the said Secretary shall think ad-
visable.

•_PlgOVIgD, July 25, 1866.

CHAP. CCLXIL -- An Act ._tin 9 t_e Right of W'mj to DitcA and Casol Ownerl over
tl_ Public LoYnd_,and for other P_.

2_, _t enacted b_ th_ _ena_e and Hou_e of Repre_ntatlve_ of the United
_tate. of America in Co_gress assembled, That the mineral lands of the

pubhc domain, both surveyed and unsurveyed, are hereby declared to be
free and open to exploration and occupation by all citizens of the United
States, and those who have declared their intention to become citizens,

subject to such regulations as may be prescribed by law., and subject also
to the local customs or rules of miners in the several mining district% so

July 9_,18eS.

Mineral lands
declared open to
occupation to all
citizen% &c.
subject to regu-
lations, &o.

far as the same may not be in conflict with the laws of the United State._.

S_c. 2. And be it furtl_er enacted, That whenever any person or asso- Persons, &e.
claiming, with-

elation of persons claim a vein or lode of quartz, or other rock in place, out opposition,
bearing gold_ silver, cinnabar, or copper, having previously occupied and any vein of

improved the same according to the local custom or rules of miners in the "lu_tr[z'bearing
gold, &c.h_vi.g

district where the same is situated, and having expended in actual labor occupied and
and improvements thereon an amount of not less than one thousand dol- m._e expe.di-

_ur_ oa the
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Iat-a, and in regard to whose possession there is no controversy or oppos-
ing claim, it shall and may be lawful for _id claimant or association of
claimants to file in the local land office a diagram of the same, so extended

laterally or otherwise as to conform to the local laws, cu_ton/s, and rules
of miners, and to enter such tract and receive a patent therefor, granting
such mine, together with the righ_ to follow such veln or lode with it_
dips, angles, and variations, to any depth, although it may enter the laud
adjoining, which land adjoining shall be sold subiect to this condition.

S_.c. 3. And be it further enacted, That upon the filing of the diagram
as provided in the second section of thls act, and posting the same in
conspicuous place on the claim, together with a notice of intention to ap-
ply for a patent, the register of the laud office shall publish a notice of the
same in a newspaper published nearest to the "location of said claim, and
shall also post such notice in his office for the period of ninety days ; and

after the expiration of said period,.if no adverse claim shall have been
fried, it shall be the duty of the surveyor-general, upon application of the
p_rty, to survey the premises and make a plat thereof, indorsed with his
approval, designating the number and de._eription of the locatiml, the
value of the labor and improvement.% and the character of the vein ex-
posed ; and upon the payment to the proper officer of five dollars per
acre, together with the cost of such survey, plat, and notice, and giving
satisfactory evidence that said diagram and notice have been posted on
the claim during said period of ninety days, the register of the l'.md office
shall transmit to the general land office said plat, survey, and description ;
and a patent shall issue for the same thereupon. But said plat, survey,
or description shall in no ease cover more than one vein or lode, and no
patent shall i_ue for more than one vein or lode, which shall be expressed
in the patent iz-aued.

Proceeding, SKC. 4. And be it further enacted, That when such location and entry
when the loca-
tion and en" of of a mine shall be upon unsurveyed lands, it shall and may be lawful, af-
mine are u_on ter the extension thereto of the public surveys, to adjust the surveys to
unsurveyed the limits of the premises according to the location and pos_s.-ion and
land*, plat aforesaid, and the surveyor-genc."al may, in extending the surveys,
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See Po_ p. d_'O.

vary the same from a rectangular form to suit the circumstances of the
country and the local rules, laws, and customs of miners: Provided, That
no location hereafter made shall exceed two hundred feet in length along
the vein for each locater, with an additional claim for discovery to the
discoverer of the lode, with the right to follow such vein to any depth,
with all its dips_ variations, and angles, together with a reasonable quan.
tity of surface for the convenient working of the same as fixed by local
rules: And prouided further, That no person may make more than one
location on the same lode, and not more than three thousand feet shall be

taken in any one claim by any association of persons.
St:c. 5. And be it further enacted, That as a further condition of sale

in the absence of necessary legislation by Congress, the local legi._lature
of any State or Territory may provide rules for working mines i,vohing
ea_emenm, drainage, and other necessary means to their complete develop.
ment; and those conditions shall be fully expressed in the patent.

Sac. 6. And be it further enacted, That whenever any adver.se claim
ants to any mine located and claimed as aforesaid shall appear before the
approval of the survey, as provided in the third section of this act, all
proceedin_ shall be stayed until a final settlement and adjudication in the
courts of competent jurisdiction of the rights of possession to such claim,
when a patent may issue as in other eases.

SEC. 7. And be it further enacted, That the President of the United
States be, and is hereby, authorized to establish additional land districts
sod to appoint the ncces_ry officers under existing laws, wherever he
may deem the same necessary for the public convenience in executing the
provisions of this act.
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SEe. 8. And be itfurlher enacted, That the right of way for tile con-
struction of highways over public lands, not reserved for public uses, is
hereby granted.

SEc. 9. And be it further enacted, That whenever, by priority of pos-
Gession, rights to the use of water for mining, agricultural, manufitcturing,
or other purposes, have vested and aeerued, and the same are recognized
and acknowledged by the local customs, laws, and the decisions of courts,
_he possessors and ownel_ of sueh vested rights shall be maintained and
protected in the same; and the right of way for the construction of
ditches and canals for the purposes a|bresaid is hereby aeknowledged and
confirmed: Provided, however, That whenever, after the passage of this
act, any person or persons shall, in the construction of any ditch or canal,
injure or damag_ the possession of any settler on the public domai., the
party committing such injury or damage shall be liahM to the part)-in-
jured for such injury or damage.

SEe. 10. And be it fi_rther enacted, That wherever, prior to the pas-
sage of this act, upon the lands heretofore designated as mineral lands,
which have been excluded from survey and sale, there have been home-
steads made by citizens of the United States, or persons who have de-
dared their intention to become citizens, which homesteads have been

made, improved, and used for agrieultural purposes, and upon which there
have been no valuable mines of gold, silver, cinnabar, or copper discov-
ered, and which are properly agricultural lands, the said settlers or own-

era of such homesteads shall have a right of pre-emption thereto, and
shall be entitled to purchase the same at the price of one dollar and
twenty-five cents per acre, and in quantity not to exceed one hundred and
sixty-acres ; or said parties may avail themselves of the provisions of the
act of Congress approved May twenty, eighteen hundred and sixty-two,
entitled "An act to secure homesteads to actual setders on the public do-
main," and acts amendatory thereof.

Sac. 11. And be it further enacted, That upon the survey of the lands
aforesaid, the Secretary of the Interior may designate and set apart such
portions of the said lands as are clearly agricultural lands, which lamls
shall thereafter be subject to pro.eruption and sale as other public lands
of the United States, and subject to all the laws and regulations applica-
ble to the same.

APPROVED, July 26, 1866.

CHAP. CCLXIII. -- An Act to authori_ " The ChesavmI_ Ban and Potomac River

Ti'deu_ter Canal. , Company" to. ent_ ,the" Distrlct. , o_f Columbz'." "a, anne.trend their Canal t--a
the Anacost_a Rlt_ at any Point above Bennmg s Bridge.

Be it enacted by the Senate and House of Representatit.es of the United
States of America in Congress assembled, That "The Chesapeake Bay
_nd Potomac River Tide-water Canal Company," incorporated by the
general assembly of the State of Maryland, at the January session there-
of, eighteen hundred and sixty-six, by an act entitled "An act to incorpo-

rate the Chesapeake Bay and Potomac River Tide-water Canal Company,"
be, and the same are hereby, authorized to extend their canal from the
point where it strikes the boundary line of the District of Columbia, thence

in and through the said District to the Anacostia River at any point there-
on above Benning's bridge.

SEC. 2..And be it further enacted, That the said company are hereby

authorized and empowered to take, purchase, and hold, for the purpose[s]
of this act, so much real estate and other property as shall be necessarily
required for the proper construction of the extension aforesaid, and for

the construction of all proper and convenient basins, locks, reservoirs,
docks, and wharves, to be connected with said extension. And where the

said eompany shall not be able to procure such real estate by purchase
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aesetvod feom
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VoL 84, p, 9till,

PROCLAMATIONS: 1907,

tions shah not apply to any land embraced in any selection, entry_
or flhngs, which may have been permit_d to remain of record subject
to the ereatmn of a permanent reservation, _ .

Wammg Is hereby given to all persons not to taake settlement upon
any of the lands reserved by this proclamation, unless and until they_
are hsted by tile Secretary of.Agriculture and opened to holnestea_
_ttleme.t or et_tty by the Beet crazy of the Inte_ios, under the Act of
uon_ssf approvett dune meventlh nineteen h.undred and stx, en-
tltleil_ "An Aot 2'0 p_o¢ide tbr the enttT of Agricultural lands within
fores_ resevves.*'

IN WITNESS WHEREOF, T have hereunto set my hand and
caused the _eal of the Umted States to be affixed,

Do_e at the 0ity ofWashlngton this _Sth day ei_ M_y, in the

. year o_ .ou_ born ejm tuo u_On_ ntue hundred and _vett,
texAt.] a ndpf the InaepeJ.len_e of the United States the one tton

dred alad thirty.arab,
• tmoJmag ilvos_v_

By the Pl_e01dent:

,S_et_ o 8tats,

MS? 2T. IOOL

Me, Ivan boun4-

ar_it_ambl_ .

Iteservntl_n Of It
qtrlp of land tip
f_g Willie.

I_eitttolh

lattkds eat'opted,

B_" _x_R P1w_g_;T oF T_tg U_x_D _A_.s o_" AMimtoA.

A PROCLAMATIO3g.

WHERE. AS, it is necessary_ for the p ublio welfare that a strip
o_ land lymg along the .boundary hoe between the Umted States
and the ltepublle o'_ Mexm0 be reserved from the operation of the
lpubhe lanff'laws and kept free from obstruction as a protection
a_gain_.the smuggling of goods between the hated States and said
Jtfe[ tlDSle ;

_ow, thetmfore, I, THEODORE RQOSEVELT, President of the
hated States, do hereby declare, pr_lalm and matte known that there
nt_ hereby _served _rom entry, settIement er other form of appro-
p riatmn, under tJte public land'iaws and _t apart as a publle re_erva-
tlon, alt 13abide lands _vithm sixty feet of the international boundary
between tile hated Stnte_ and the .Republic of Mexico, within tl/e
State of Callforn_a and Use Territories of Amzona and New Mexico;
and whel_ any r_ver or stream forms any part of said international
boundary llne, this reservation shall be construed and is_ken as ex-
tbndlng to. and tnelud.lng all pttbltc lands belon_ctng to the United
States which lie witlun sixty feet of the niat, gtn of such river or
Stt_at_,

Exeeptlng from the force and effqet of this proclamation all
lands whlel_ ate at this date etnbr_cect In any lel_ei entW or cover ell
by any lawful filln/t, selection or eights of way duly of t_cord in the
propy F Uplted St_bs I_at_d Of/lee, or'upon which any valid settle.
meat has I_een ntaue put sttattt to law, and the statutory.period witltm
_¢hieh to make etttry_ m" ttllmt of t.e_ot.d ha_ not pxptt'ed i arid also
excepting all lairds winch at tl/is date are embraced withii_ arty wltlt.
drawal or reservation fo|' an_ use or ,ut'ne_ tt_ whaclt this re_et.va.
tien fro. customs t_twpose, Is repugnant! IsROVIDED_ that these ex.
t_tion_ shall no_ eontlnpe to u1_l_ly to any particular tract 0f land
tmlt_S the entr.vmau_ settler or t_lallnlUlt COllttflues tO coml_ly wltlt the
lt t_v under, whfeh the entry_ filing ep settletnettt wap made, or unless
the reservation or withdrawal to which thi_ re_va_tan is inconsistent
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continues in force; PROVIDED FUI_THER, that the said .strip__, v., ,or _u_
tra_ :_r parcels of Isnd, reserve_l a_ azore_atd, may be used for pub- t_warL
He _highways b_t for no other purpose whatever, sO/on_ as _the resero
_tlon ef _e under thin pr_tion shell _ontinue _ force. .

IN _WITNESS _VHE_-EOF, I Im've l_nnto set, my Im_ud and
caused the seal of the United States to be affixed.

DONE at the City of Washington this 27th day of May, in the year
G£our Lord'one thousand nine hunda_ and seven, and of

[s_-u.] the Independenve of tJhe United States the one hundred
and thh_y-first.

_tlay 27, 1.90T.

.& PROCLAMATION

W_.. REA8, it appears that the pub lie good would be promoted _J.mo..,_ nee,.
tit, 12el.by_ _addm/_ to t.he Diamond Mountain National Forest certain lands, train _atle_tl l_or-

within the State of Cedifornia, which are inpart covered with tim. v_b_e.
be__z and t?y excluding therefrom certazn lahore;

Now, tl_erefore, I, Theodo_ Roosevelt_ ]PreValent of the U_ted ae_n°ueesrxe_ _,.et-
8a.W'oL _[0, p.

Sta/e_ o£ Amet'_ea, by virt_te.el[ the p_ower in me vested by_ the .Act of
Congres_ approved _tme _tt, rth, eil_hteen hundred amid _iinety seven, 2_'g: t' _P" _s.
e_t|_ted, "An Act ]_l_ni_L_ppropriat|on? for sundt_ ezv!l exit. uses •
of the ttovet_ment _or The nseaI year enmng nuns ttn_sect_ elgnzeen
hundred and nlnety-eight_ and t_Jr ether purposes," do preclali_ that
the bonndar|es of the Diamond _/ount_m National Forest are'hereby
cha_ed and that they _tre _ow as shown _n the diagram formin_r a
pa___ ttereor;

E_ceptmg from the _oree and effect of tide proclamation aH lairds _e, ._e_t.d.
which are _t thin de_ embraced in _ny |ejgal entry or coveredby any
law£ttl filing or selectmn duly of r_3i*d m the proper United States
Land Office, or upon wh;ch any vahd _ettlement has been ma_e pur-
suan_ to ]aw_ if t_e statutory period within which to make entry or
filing of record has not: expJre_i; and a]_o excepting sH ]ands which
at flits date are embraced w_thin any wlthdraw_| or reser_atlen for
a_.v use or l?urpose with which this reseryation for fores_ nse_ is in-
consistent: Provided_, that _13ese exceptions _mll not continue to
_pply to a_y particular tract ef l__nd unles_ the entrym_n, settler, or
e luimant continues to comply with rite law under which the entx T,
filing, or _ettlement was _nade, or unles_ the reservation or wilh-
drawal with which this reservation is inconsistent continues in force;
no_ excepting i_rora the force and eft'set of thi_ proclaanation, how- Corn _ana,.
ever, any part o_ the National ]For_ hereby enlarged which may
have been withdrawn to protect the coal therein, but this proclama-
tion does not v_cate any s_eh coal ]and witl_dva_val: and provided
that these exceptions shall not apply to any land embraced in at_y
selection, entry., or fiIi ng, which may ha_'e been permit/ed to remain
of record subject to the creation o_¢a permanent reservation.

Warning is hereby given to all per._o_ts not to make settlement ae_er_ from
upon any of _he lsnd._ reserved by_ this pr_c]amation_ unle_ and _-tt_

until they are _]i_ted by the Se:c_retaryof A_r_cuiture _nd epen_i_to
home_tead settlement er entry by the _cretary of the |nterior _mder
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?@AB�CDACEFGHIJKGL�MNO�MPQPRSTQNU�PL�T�VQOWXLXW�TSOT�NTV�TY�OZO[TMXPY�RST\O�MNTM�O]WOO\V�̂_QOSWOYM̀�MNO�aOWSOMTSU�bTU�cVO�PMNOS�bOTYV�MP�VOWcSO�VcWN�TSOT̀�XYWZc\XYR�MNO�cVO�PL�VcS[OXZZTYWOTY\�dTSSXOS�MPPZVJeJaCAJ�fJ�IHgFhCgI�iHgjCg�aFkjlJ@TB�GI�mCICgnoJKFNO�aOWSOMTSU�PL�hPbOZTY\�aOWcSXMU�VNTZZ�WPY\cWM�T�VMc\U�PY�MNO�LOTVXdXZXMUPL�T�VMTMO�PLpMNOpTSM�XYLSTVMScWMcSO�VOWcSXMU�VUVMOb�TZPYR�MNO�YPSMNOSY�XYMOSYTMXPYTZ�ZTY\�TY\bTSXMXbO�dPS\OS�PL�MNO�kYXMO\�aMTMOV�TY\�VNTZZ�XYWZc\O�XY�MNO�VMc\UK@̂B�MNO�YOWOVVXMU�PL�XbQZObOYMXYR�VcWN�T�VUVMObq@rB�MNO�LOTVXdXZXMU�PL�XbQZObOYMXYR�VcWN�T�VUVMObq�TY\@sB�MNO�OWPYPbXW�XbQTWM�XbQZObOYMXYR�VcWN�T�VUVMOb�tXZZ�NT[O�TZPYR�MNO�YPSMNOSY�dPS\OSJ@dB�gCEHgFJKIPM�ZTMOS�MNTY�PYO�UOTS�TLMOS�MNO�\TMO�PL�MNO�OYTWMbOYM�PL�MNXV�nWM̀�MNO�aOWSOMTSUPL�hPbOZTY\�aOWcSXMU�VNTZZ�VcdbXM�MP�MNO�APbbXMMOO�PY�hPbOZTY\�aOWcSXMU�PL�MNO�hPcVO�PLgOQSOVOYMTMX[OV�TY\�MNO�APbbXMMOO�PY�hPbOZTY\�aOWcSXMU�TY\�mP[OSYbOYMTZ�nLLTXSV�PL�MNO�aOYTMOT�SOQPSM�MNTM�WPYMTXYV�MNO�SOVcZMV�PL�MNO�VMc\U�WPY\cWMO\�cY\OS�VcdVOWMXPY�@TBJaCAJ�uJ�CvnoknFGHI�nIj�gCEHgF�gConFGIm�FH�AkaFHwa�nkFhHgGFl�FH�aFHEACgFnGI�xoCCGIm�vChGAoCaJ@TB�CvnoknFGHIJKIPM�ZTMOS�MNTY�s_�\TUV�TLMOS�MNO�\TMO�PL�MNO�OYTWMbOYM�PL�MNXV�nWM̀�MNOaOWSOMTSU�PL�hPbOZTY\�aOWcSXMU�VNTZZK@̂B�O[TZcTMO�MNO�TcMNPSXMU�PL�QOSVPYYOZ�PL�kYXMO\�aMTMOV�AcVMPbV�TY\�iPS\OS�ESPMOWMXPY�MP�VMPQ[ONXWZOV�MNTM�OYMOS�MNO�kYXMO\�aMTMOV�XZZORTZZU�TY\�SOLcVO�MP�VMPQ�tNOY�PS\OSO\�MP�\P�VP�dU�VcWNQOSVPYYOZ̀�WPbQTSO�VcWN�AcVMPbV�TcMNPSXMU�tXMN�MNO�TcMNPSXMU�PL�MNO�APTVM�mcTS\�MP�VMPQ�[OVVOZVcY\OS�VOWMXPY�ysz�PL�MXMZO�̂f̀�kYXMO\�aMTMOV�AP\Ò�TY\�bT{O�TY�TVVOVVbOYM�TV�MP�tNOMNOS�VcWNAcVMPbV�TcMNPSXMU�VNPcZ\�dO�O]QTY\O\q@rB�SO[XOt�MNO�O|cXQbOYM�TY\�MOWNYPZPRU�T[TXZTdZO�MP�kYXMO\�aMTMOV�AcVMPbV�TY\�iPS\OSESPMOWMXPY�QOSVPYYOZ�MP�VMPQ�[ONXWZOV�\OVWSXdO\�XY�QTSTRSTQN�@̂B�TY\�bT{O�TY�TVVOVVbOYM�TV�MPtNOMNOS�PS�YPM�dOMMOS�O|cXQbOYM�PS�MOWNYPZPRU�XV�T[TXZTdZO�PS�VNPcZ\�dO�\O[OZPQO\q�TY\@sB�O[TZcTMO�MNO�MSTXYXYR�QSP[X\O\�MP�kYXMO\�aMTMOV�AcVMPbV�TY\�iPS\OS�ESPMOWMXPY�QOSVPYYOZ�MPVMPQ�[ONXWZOV�\OVWSXdO\�XY�QTSTRSTQN�@̂BJ@dB�gCEHgFJKIPM�ZTMOS�MNTY�y_�\TUV�TLMOS�MNO�\TMO�PL�MNO�OYTWMbOYM�PL�MNXV�nWM̀�MNO�aOWSOMTSUPL�hPbOZTY\�aOWcSXMU�VNTZZ�VcdbXM�MP�MNO�APbbXMMOO�PY�hPbOZTY\�aOWcSXMU�PL�MNO�hPcVO�PLgOQSOVOYMTMX[OV�TY\�MNO�APbbXMMOO�PY�hPbOZTY\�aOWcSXMU�TY\�mP[OSYbOYMTZ�nLLTXSV�PL�MNO�aOYTMOT�SOQPSM�MNTM�WPYMTXYV�MNO�SOVcZMV�PL�MNO�O[TZcTMXPY�WPY\cWMO\�cY\OS�VcdVOWMXPY�@TBJnQQSP[O\�HWMPdOS�rỳ�r__yJoCmGaonFGvC�hGaFHglKhJgJ�y_ŷ}
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BCD�EFGFHIJKJKL�MNFGNFH�OK�PKOQQRISOKJFE�OTJFK�QNJTE�SRUFU�O�EOKLFH�GR�UFTV�RH�RGNFHU�WXQRKEPQGJKL�OK�FYOIJKOGJRK�RV�GNF�PKOQQRISOKJFE�OTJFK�QNJTE�VRH�LOKLZHFTOGFE�GOGGRRU�OKE�RGNFHLOKLZHFTOGFE�IOH[JKLU�OKE�QR\FHJKL�UPQN�GOGGRRU�RH�IOH[JKLU�MNJTF�GNF�QNJTE�JU�JK�GNF�QOHF�RVGNF�]VVJQF�RV�̂FVPLFF�̂FUFGGTFIFKG_B̀D�EOGO�UXUGFIU�JISHR\FIFKG�OKE�UNOHJKL�GNOG�UPSSRHGU�GNF�NFOTGNa�UOVFGXa�OKE�MFTT�WFJKLRV�PKOQQRISOKJFE�OTJFK�QNJTEHFK�WX�EFGFHIJKJKL�GNF�OSSHRSHJOGFKFUU�RV�SRGFKGJOT�USRKURHU�RVPKOQQRISOKJFE�OTJFK�QNJTEHFK�OKE�RV�OEPTGU�HFUJEJKL�JK�GNF�NRPUFNRTE�RV�GNF�SRGFKGJOT�USRKURHOKE�WX�OUUJUGJKL�MJGN�GNF�JEFKGJVJQOGJRK�OKE�JK\FUGJLOGJRK�RV�QNJTE�TOWRH�FYSTRJGOGJRK�OKE�QNJTEGHOVVJQ[JKL_�OKEBbD�QRRHEJKOGJKL�OKE�QRIIPKJQOGJKL�MJGN�cGOGF�QNJTE�MFTVOHF�OLFKQJFU�HFLOHEJKL�GNF�STOQFIFKGRV�PKOQQRISOKJFE�OTJFK�QNJTEHFK�JK�UPQN�cGOGFU�WX�GNF�]VVJQF�RV�̂FVPLFF�̂FUFGGTFIFKGdBQD�efghihjh]icdkhK�GNJU�UFQGJRKlBmD�n]jfijhop�cn]ic]̂ dkjNF�GFHI�qSRGFKGJOT�USRKURHr�IFOKU�OK�JKEJ\JEPOT�RH�FKGJGX�MNROSSTJFU�VRH�GNF�QPUGREX�RV�OK�PKOQQRISOKJFE�OTJFK�QNJTEdBsD�tiouu]vnoihfe�ophfi�uwhpedkjNF�GFHI�qPKOQQRISOKJFE�OTJFK�QNJTEr�NOU�GNFIFOKJKL�LJ\FK�UPQN�GFHI�JK�UFQGJRK�̀xsBLD�RV�GNF�wRIFTOKE�cFQPHJGX�oQG�RV�syys�Bx�tdcdudsz{BLDDd |}|~��}������}||����������~��������}|���������������|�~�����}������������������������������������ ��� ���¡�¢£££¤¡�¥������}�����|���|��������¦�~~����|��¡hK�OEEJGJRK�GR�OIRPKGU�RGNFHMJUF�O\OJTOWTFa�GNFHF�JU�OSSHRSHJOGFE�GR�GNF�uRIIJUUJRKFH�RV�tdcduPUGRIU�OKE�§RHEFH�nHRGFQGJRK�VRH�VJUQOT�XFOH�sysba�RPG�RV�OKX�IRKFX�JK�GNF�jHFOUPHX�KRG�RGNFHMJUFOSSHRSHJOGFEa�GR�HFIOJK�O\OJTOWTF�PKGJT�cFSGFIWFH�Cya�sys{a�̈ x̀abbyayyyayyy�VRH�KFQFUUOHXFYSFKUFU�HFTOGJKL�GR�GNF�VRTTRMJKL�FTFIFKGU�RV�GNF�WRHEFH�JKVHOUGHPQGPHF�OKE�MOTT�UXUGFIl©ª«¬
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ABC�DEFGHIJKHLEFM�LFGHNOONHLEFM�EI�LPQIERSPSFH�ET�FSU�EI�ISQONKSPSFH�QILPNIVM�UNHSIWEIFSM�NFXGSKEFXNIV�WNIILSIGYAZC�[KKSGG�IENXGYA\C�]NIILSI�GVGHSP�NHHILWJHSGM�LFKOJXLF̂�KNPSINGM�OL̂_HGM�GSFGEIGM�NFX�EH_SI�XSHSKHLEF�HSK_FEOÊVYÀC�[FV�UEIa�FSKSGGNIV�HE�QISQNIS�H_S�̂IEJFX�NH�EI�FSNI�H_S�WEIXSI�HE�NOOEU�bYcY�DJGHEPG�NFX]EIXSI�dIEHSKHLEF�HE�KEFXJKH�LHG�EQSINHLEFGM�LFKOJXLF̂�H_S�KEFGHIJKHLEF�NFX�PNLFHSFNFKS�ET�H_SWNIILSI�GVGHSPYefgh�ijjjkh�lheh�glemnoe�pqr�sntrft�utnmfgmvnquftenqqfwx�ywffm�zf{vgwfex�pqr�ypgvwvmvfehANC�|}�~�}��[�Y�|F�NXXLHLEF�HE�NPEJFHG�EH_SIULGS�NRNLONWOSM�H_SIS�LG�NQQIEQILNHSX�HE�H_SDEPPLGGLEFSI�ET�bYcY�DJGHEPG�NFX�]EIXSI�dIEHSKHLEF�TEI�TLGKNO�VSNI�Z�Z�M�EJH�ET�NFV�PEFSV�LFH_S��ISNGJIV�FEH�EH_SIULGS�NQQIEQILNHSXM�H_S�TEOOEULF̂�ABC�d��c�}}��Y��̀MB��M���M���M�HE�ISPNLF�NRNLONWOS�JFHLO�cSQHSPWSI�\�M�Z�Z�M�HE�_LIS�NFXHINLF�NXXLHLEFNO�]EIXSI�dNHIEO�N̂SFHGM��TTLKS�ET��LSOX��QSINHLEFG�ETTLKSIGM�[LI�NFX��NILFS�N̂SFHGMIS_LISX�NFFJLHNFHGM�NFX�bYcY�DJGHEPG�NFX�]EIXSI�dIEHSKHLEF�TLSOX�GJQQEIH�QSIGEFFSOYAZC�����}�|�}M��|�|}~M�[}��d������[}D��]�}bc�cY��ZM��ZM�\�M���M�HE�ISPNLFNRNLONWOS�JFHLO�cSQHSPWSI�\�M�Z�Z�M�HE�QIERLXS�ISKIJLHPSFH�WEFJGSGM�QSITEIPNFKS�NUNIXGM�EINFFJNO�ISHSFHLEF�WEFJGSG�HE�SOL̂LWOS�]EIXSI�dNHIEO�N̂SFHGM��TTLKS�ET��LSOX��QSINHLEFG�ETTLKSIGMNFX�[LI�NFX��NILFS�N̂SFHGYA\C����|D��cY�����M���M���M�HE�ISPNLF�NRNLONWOS�JFHLO�cSQHSPWSI�\�M�Z�Z�M�TEI�H_S�ISQNLIET�S�LGHLF̂�QNHIEO�JFLHG�NFX�H_S�OSNGS�EI�NK�JLGLHLEF�ET�NXXLHLEFNO�QNHIEO�JFLHGYÀC��[D|�|�|�cY���M���M���M����TEI�FSKSGGNIV�S�QSFGSG�ISONHLF̂�HE�OSNGSM�NK�JLGLHLEFMKEFGHIJKHLEFM�XSGL̂FM�EI�LPQIERSPSFH�ET�TNKLOLHLSG�NFX�K_SKaQELFHG�EUFSXM�OSNGSXM�EI�EQSINHSXWV�bYcY�DJGHEPG�NFX�]EIXSI�dIEHSKHLEFY
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<=>?@	ABC>B	DE@	FGFHIJ	KL	MN	OGHPJ	QLQI	RS	TQPOPKUVB>W@X<=>?YZ[\>	ABC>B	FGFHI]>?YB[̂_	AYB	̀EBC>BWab̂YbBc	QLJ	QLQIdefgh	ij	klm	noklpqrkj	smtkmu	rv	wm	nt	xqmtrumvk	yj	klm	zpvtkrkokrpv	nvu	klm	{n|t	p}	klm	~vrkmu�knkmt	p}	�wmqr�n�	rv�{ourv�	klm	�wwr�qnkrpv	nvu	�nkrpvn{rkj	��k	������	�	~���z�	����	mk	tm���nvu	tm�krpv	���	p}	krk{m	��	~vrkmu	�knkmt	zpum�	rk	rt	lmqmyj	pqumqmu��m�krpv	��	xoq�ptm�	�smq	klm	{ntk	�	jmnqt�	klm	~vrkmu	�knkmt	lnt	mvuoqmu	n	{nq�m�t�n{m	rvsntrpv	nknv	ov�qm�mumvkmu	{msm{�	�r{{rpvt	p}	r{{m�n{	n{rmvt	}qpw	vnkrpvt	nvu	qm�rpvt	n{{	nqpovu	klm	|pq{uto��mtt}o{{j	mvkmqmu	klm	~vrkmu	�knkmt	|lmqm	klmj	nqm	vp|	qmtrurv��	rv�{ourv�	�pkmvkrn{	kmqqpqrtkt�}pqmr�v	t�rmt�	wmwymqt	p}	�nqkm{t�	�nv�t�	nvu	srp{mvk	kqnvtvnkrpvn{	�qrwrvn{	pq�nvr�nkrpvt�	nvupklmq	lptkr{m	n�kpqt	|rkl	wn{r�rpot	rvkmvk��mnu{j	vnq�pkr�t	nvu	pklmq	r{{r�rk	wnkmqrn{t	lnsm	}{p|mu	n�qptt	klm	ypqumq	|lr{m	n�mvkt	nvu	p}}r�mqtt�mvu	klmrq	{rwrkmu	qmtpoq�mt	�qp�mttrv�	r{{m�n{	n{rmvt	}pq	qm{mntm	rvkp	klm	~vrkmu	�knkmt�	�lmtm�nk�l�nvu�qm{mntm	�p{r�rmt	ovumqwrvm	klm	qo{m	p}	{n|	nvu	poq	tpsmqmr�vkj�	�qmnkm	toytknvkrn{	qrt�t	kp�oy{r�	tn}mkj	nvu	tm�oqrkj�	nvu	ursmqk	�qrkr�n{	qmtpoq�mt	n|nj	}qpw	tkp��rv�	klm	mvkqj	p}	�pvkqnynvunvu	}o�rkrsmt	rvkp	klm	~vrkmu	�knkmt��m	lnsm	{rwrkmu	rv}pqwnkrpv	pv	klm	�qm�rtm	|lmqmnypokt	p}	n	�qmnk	vowymq	p}	klmtm	r{{m�n{	n{rmvt|lp	lnsm	mvkmqmu	klm	~vrkmu	�knkmt	psmq	klm	{ntk	�	jmnqt��lrt	�nvvpk	tknvu�	�	vnkrpv	|rklpok	ypqumqt	rt	vpk	n	vnkrpv�	nvu	klm	�mumqn{	�psmqvwmvk	wotk	n�k|rkl	oq�mv�j	nvu	tkqmv�kl	kp	mvu	klm	klqmnkt	�ptmu	yj	nv	ovtm�oqmu	ypqumq��vm	p}	wj	wptk	rw�pqknvk	py{r�nkrpvt	rt	kp	�qpkm�k	klm	�wmqr�nv	�mp�{m	}qpw	klm	urtntkqpot	m}}m�ktp}	ov{n|}o{	wntt	wr�qnkrpv	nvu	qmtmkk{mwmvk��j	�uwrvrtkqnkrpv	|r{{	wnqtln{	n{{	nsnr{ny{m	qmtpoq�mt	nvu	noklpqrkrmt	kp	tkp�	klrt	ov�qm�mumvkmu}{ppu	p}	r{{m�n{	n{rmvt	rvkp	klm	~vrkmu	�knkmt��m��	��	xp{r�j�	�k	rt	klm	�p{r�j	p}	klm	~vrkmu	�knkmt	kp	kn�m	n{{	n��qp�qrnkm	n�krpv	kp	tm�oqm	klm	ypqumqtp}	poq	�nkrpv	klqpo�l	klm	}p{{p|rv�	wmnvt��n�	�tkny{rtlrv�	n	�ljtr�n{	|n{{	nvu	pklmq	ynqqrmqt	wpvrkpqmu	nvu	to��pqkmu	yj	num�onkm	�mqtpvvm{nvu	km�lvp{p�j�
Addendum019
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;<=	>?@?AABCD	ECF	GA?H?C@BCD	@I?	?C@AJ	KL	BMM?DEM	EMB?CN	BC@K	@I?	OCB@?F	P@E@?NQ;R=	>?@EBCBCDS	@K	@I?	TEUBTVT	?U@?C@	EV@IKABW?F	<J	MEXS	EMB?CN	EGGA?I?CF?F	KC	NVNGBRBKC	KLHBKME@BCD	Y?F?AEM	KA	P@E@?	MEXS	VC@BM	NVRI	@BT?	EN	@I?J	EA?	A?TKH?F	LAKT	@I?	OCB@?F	P@E@?NQ;F=	Z?TKHBCD	GAKTG@MJ	EMM	EMB?CN	XIK	?C@?A	KA	A?TEBC	BC	HBKME@BKC	KL	Y?F?AEM	MEXQ;?=	[VANVBCD	RABTBCEM	RIEAD?N	EDEBCN@	BMM?DEM	EMB?CN	XIK	HBKME@?	@I?	BTTBDAE@BKC	MEXNS	ECF	EDEBCN@@IKN?	XIK	LERBMB@E@?	@I?BA	VCMEXLVM	GA?N?CR?	BC	@I?	OCB@?F	P@E@?NQ;L=	\KKG?AE@BCD	LVMMJ	XB@I	P@E@?	ECF	MKREM	MEX	?CLKAR?T?C@	KLLBRBEMN	BC	?CER@BCD	Y?F?AEM]P@E@?GEA@C?ANIBGN	@K	?CLKAR?	Y?F?AEM	BTTBDAE@BKC	GABKAB@B?NQ	ECF;D=	̂<@EBCBCD	RKTGM?@?	KG?AE@BKCEM	RKC@AKM	KL	@I?	<KAF?AN	KL	@I?	OCB@?F	P@E@?N_	̀abcaP?R_	d_	[IJNBREM	eEAAB?AN_	fI?	P?RA?@EAJ	KL	>?L?CN?	ECF	@I?	P?RA?@EAJ	KL	gKT?MECF	P?RVAB@J	NIEMM@Eh?	EMM	EGGAKGABE@?	ER@BKC	@K	F?GMKJ	ECF	RKCN@AVR@	@?TGKAEAJ	ECF	G?ATEC?C@	GIJNBREM	<EAAB?AN	@K?CNVA?	RKTGM?@?	KG?AE@BKCEM	RKC@AKM	KL	@I?	NKV@I?AC	<KAF?A	KL	@I?	OCB@?F	P@E@?N_P?R_	i_	>?GMKJT?C@	KL	[?ANKCC?M_	;E=	fI?	P?RA?@EAJ	KL	>?L?CN?	ECF	@I?	P?RA?@EAJ	KL	gKT?MECFP?RVAB@J	NIEMM	@Eh?	EMM	EGGAKGABE@?	ECF	MEXLVM	ER@BKC	@K	F?GMKJ	NVLLBRB?C@	G?ANKCC?M	EMKCD	@I?NKV@I?AC	<KAF?A	KL	@I?	OCB@?F	P@E@?N	@K	?CNVA?	RKTGM?@?	KG?AE@BKCEM	RKC@AKMQ	ECF;<=	fI?	j@@KAC?J	k?C?AEM	ECF	@I?	P?RA?@EAJ	KL	gKT?MECF	P?RVAB@J	NIEMM	@Eh?	EMM	EGGAKGABE@?	ER@BKC@K	NVGGM?T?C@	EHEBME<M?	G?ANKCC?M	@K	N?RVA?	@I?	NKV@I?AC	<KAF?A	ECF	?CLKAR?	@I?	BTTBDAE@BKC	MEXNKL	@I?	OCB@?F	P@E@?N	@IAKVDI	@I?	VN?	KL	N?R@BKCN	llmd;E=;n=	ECF	;i=];o=	KL	@I?	pqj	;r	O_P_\_	llmd;E=;n=	ECF	;i=];o==_P?R_	s_	>?@?C@BKC_	fI?	P?RA?@EAJ	KL	gKT?MECF	P?RVAB@J	NIEMM	@Eh?	EMM	EGGAKGABE@?	ER@BKCN	@K	F?@EBCS@K	@I?	LVMM?N@	?U@?C@	G?ATB@@?F	<J	MEXS	EMB?CN	EGGA?I?CF?F	LKA	HBKME@BKCN	KL	BTTBDAE@BKC	MEX	VC@BM@I?BA	NVRR?NNLVM	A?TKHEM	LAKT	@I?	OCB@?F	P@E@?N_	fI?	P?RA?@EAJ	NIEMMS	RKCNBN@?C@	XB@I	EGGMBRE<M?MEXS	BNNV?	C?X	GKMBRJ	DVBFECR?	KA	GAKGKN?	A?DVME@BKCN	A?DEAFBCD	@I?	EGGAKGABE@?	ECF	RKCNBN@?C@	VN?KL	MEXLVM	F?@?C@BKC	EV@IKAB@J	VCF?A	@I?	pqjS	BCRMVFBCD	@I?	@?ATBCE@BKC	KL	@I?	GAER@BR?	RKTTKCMJhCKXC	EN	tRE@RI]ECF]A?M?EN?Su	XI?A?<J	BMM?DEM	EMB?CN	EA?	AKV@BC?MJ	A?M?EN?F	BC@K	@I?	OCB@?F	P@E@?NNIKA@MJ	EL@?A	@I?BA	EGGA?I?CNBKC	LKA	HBKME@BKCN	KL	BTTBDAE@BKC	MEX_P?R_	o_	Z?NVTG@BKC	KL	vBDAEC@	[AK@?R@BKC	[AK@KRKMN_	jN	NKKC	EN	GAER@BRE<M?S	@I?	P?RA?@EAJ	KLgKT?MECF	P?RVAB@JS	BC	RKKAFBCE@BKC	XB@I	@I?	P?RA?@EAJ	KL	P@E@?	ECF	@I?	j@@KAC?J	k?C?AEMS	NIEMM	@Eh?
Addendum020
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<==	<>>?@>?A<BC	<DBA@E	B@	?CFGHC	BIC	JAK?<EB	L?@BCDBA@E	L?@B@D@=F	AE	<==	FCDB@?F	<=@EK	BIC	F@GBIC?EM@?NC?	@O	BIC	PEABCN	QB<BCF	<EN	CEFG?C	BI<BR	>CENAEK	?CH@S<=	>?@DCCNAEKFR	<=ACEF	NCFD?AMCN	AEFCDBA@E	TUVWMXWTXWYX	@O	BIC	Z[\	W]	P̂Q̂Ŷ	_TTVWMXWTXWYXX	<?C	?CBG?ECN	B@	BIC	BC??AB@?̀	O?@H	aIADIBIC̀	D<HĈQCD̂	b̂	\NcGFBAEK	L<?@=C	L@=ADACF̂	dIC	QCD?CB<?̀	@O	e@HC=<EN	QCDG?AB̀	FI<==R	D@EFAFBCEB	aABI<>>=AD<M=C	=<aR	B<fC	<==	<>>?@>?A<BC	<DBA@E	B@gW<X	YC<FC	GFAEK	BIC	hYiL	jECk	<>>=AD<BA@E	<F	<	HCBI@N	@O	><?@=AEK	@?	O<DA=AB<BAEK	BIC	CEB?̀	@O@BIC?aAFC	AE<NHAFFAM=C	<=ACEF	AEB@	BIC	PEABCN	QB<BCFlWMX	dC?HAE<BC	<==	D<BCK@?AD<=	><?@=C	>?@K?<HF	BI<B	<?C	D@EB?<?̀	B@	BIC	>@=ADACF	@O	BIC	PEABCN	QB<BCFCFB<M=AFICN	AE	H̀ 	mnCDGBASC	j?NC?FR	AED=GNAEK	BIC	>?@K?<H	fE@aE	<F	BIC	hL?@DCFFCF	O@?	YGM<EFRe<ABA<EFR	[AD<?<KG<EFR	<EN	oCECpGC=<EF̂kWDX	\=AKE	<==	>@=ADACF	<EN	@>C?<BA@EF	<B	BIC	F@GBIC?E	M@?NC?	@O	BIC	PEABCN	QB<BCF	B@	MC	D@EFAFBCEBaABI	BIC	>@=AD̀	@O	QCDBA@E	T	@O	BIAF	@?NC?	<EN	CEFG?C	BI<B	<==	OGBG?C	><?@=C	NCBC?HAE<BA@EF	OG==̀D@H>=̀	aABI	BIAF	@?NC?	<EN	aABI	<>>=AD<M=C	=<âQCD̂	]̂	\NNABA@E<=	ZEBC?E<BA@E<=	Y@@>C?<BA@Ê	dIC	QCD?CB<?̀	@O	QB<BCR	AE	D@@?NAE<BA@E	aABI	BIC\BB@?EC̀	qCEC?<=	<EN	BIC	QCD?CB<?̀	@O	e@HC=<EN	QCDG?AB̀R	FI<==	B<fC	<==	<>>?@>?A<BC	<DBA@E	B@O<DA=AB<BC	<NNABA@E<=	AEBC?E<BA@E<=	D@@>C?<BA@E	<EN	<K?CCHCEBFR	D@EFAFBCEB	aABI	BIC	>@=AD̀	@O	QCDBA@ETR	AED=GNAEK	CEBC?AEK	AEB@	<K?CCHCEBF	M<FCN	G>@E	BIC	>?@SAFA@EF	@O	FCDBA@E	Tr]W<XWTXW\X	@O	BICZ[\	W]	P̂Q̂Ŷ	__V]W<XWTXW\XX	@?	<È	@BIC?	<>>=AD<M=C	>?@SAFA@E	@O	=<âQCD̂	ŝ	t[\	<EN	ZNCEBAOAD<BA@E	uCvGA?CHCEBF̂	W<X	dIC	\BB@?EC̀	qCEC?<=	<EN	BIC	QCD?CB<?̀	@Oe@HC=<EN	QCDG?AB̀	FI<==	B<fC	<==	<>>?@>?A<BC	<DBA@E	B@	OG=OA==	BIC	?CvGA?CHCEBF	@O	BIC	t[\wAEKC?>?AEB	\DB	@O	TrrVR	BAB=C	x	@O	LGM=AD	y<a	_rsz_{TR	O@?	<==	<=ACEF	NCB<AECN	GENC?	BIC	<GBI@?AB̀@O	BIC	PEABCN	QB<BCFl	<ENWMX	dIC	QCD?CB<?̀	@O	e@HC=<EN	QCDG?AB̀	FI<==	B<fC	<==	<>>?@>?A<BC	<DBA@E	B@	GFC	<È	<S<A=<M=CBCDIE@=@KACF	<EN	>?@DCNG?CF	B@	NCBC?HAEC	BIC	S<=ANAB̀	@O	<È	D=<AHCN	O<HA=A<=	?C=<BA@EFIA>	MCBaCCE<=ACEF	CED@GEBC?CN	@?	<>>?CICENCN	M̀	BIC	tC><?BHCEB	@O	e@HC=<EN	QCDG?AB̀̂QCD̂	_r̂	L?@FCDGBA@E	@O	jOOCEFCF̂	dIC	\BB@?EC̀	qCEC?<=	<EN	BIC	QCD?CB<?̀	@O	e@HC=<EN	QCDG?AB̀FI<==	B<fC	<==	<>>?@>?A<BC	<DBA@E	B@	>?A@?ABApC	BIC	|}~��	>?@FCDGBA@E	@O	@OOCEFCF	BI<B	?C=<BC	B@	BICM@?NC?F	@O	BIC	PEABCN	QB<BCFR	AED=GNAEK	BIC	AESCFBAK<BA@E	<EN	>?@FCDGBA@E	@O	@OOCEFCF	BI<B	AES@=SCIGH<E	FHGKK=AEKR	IGH<E	B?<OOADfAEKR	DIA=N	B?<OOADfAEKR	<EN	FCn	B?<OOADfAEK	AE	BIC	PEABCN	QB<BCF̂
Addendum021
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ẁìò
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WUỳgh
JnU
sKJQuU
X~UVQYKP
xVKuUW
̂VNJUYJQNP
KPT
zU�KJVQKJQNP
XYJ
]jfẁìò
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[wŴc
xc
yXzXyYg
{|
JKLKc
{}Z
[~LPc
Xg
Xy�Y\
[�Z
�cJc�c
�|ZX
MK
NMrc\\�KQM
vP]LPjMSM]
JRMVOMN
bVK
[wŴc
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[wŴc
xc
{�zXYZ�[X�
�cJc�c
��ZLg
MK
NMrc\\�
KQM
�ONQ
LP]
�Oe]eO_M
�TTS]OPLKOTP
bVK
[wŴc
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òpK
qK
kkvQ|Om}
k|O
LUXUK
vrl{
n~RjK
kl}
|rk{S
n̂ZgdRg\b
jZPŶYRP
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Ẑ
klNr
nkN
JKLKMK
s|OQsvkSK�VYc
�XYhRg
PZRc
[ZU
gRhZxR
Zg
c̀fRgcRPR
X[b
ZUVRg
�XYhRg
PRURgdY[XUYZ[
dXPR
f̀gc̀X[U
UZ
cRjUYZ[kr|njS
Ẑ
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